Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 4/29/2019 11:29:04 AM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

CC: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]; Makepeace, Caroline [Makepeace.Caroline@epa.gov]; Koslow,
Karin [Koslow.Karin@epa.gov]

Subject: Re: Follow-up ltems to OCE Weekly 4-25-19

Yes - came in late Friday. Caroline is reviewing this AM and is also expecting additional material from Karen
D.

Sent from my iPhone

On Apr 28, 2019, at 10:19 PM, Kelley, Rosemarie <Kelley. Rosemarie@epa.gov> wrote:

John--
Did you get anything from WED re: SEPs in muni cases?

Rosemarie

From: Fogarty, Johnpc

Sent: Thursday, April 25, 2019 4:41 PM

To: Bodine, Susan; Buterbaugh, Kristin; Sullivan, Greg; Saenz, Diana; Makepeace, Caroline
Cc: Starfield, Lawrence; Traylor, Patrick; Shiffman, Cari; Branning, Hannah; Kelley, Rosemarie
Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP

From: Bodine, Susan

Sent: Thursday, April 25, 2019 4:40 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>; Buterbaugh, Kristin

<Buterbaugh Kristin@®epa.gov>; Sullivan, Greg <Sullivan.Greg@epa.gov>; Saenz, Diana
<Saenz.Diana@epa.gov>; Makepeace, Caroline <Makepeace.Caroline@epa.gov>

Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick
<traylor.patrick@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov>; Branning, Hannah
<Branning.Hannah@epa.gov>; Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>
Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP
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From: Fogarty, Johnpc

Sent: Thursday, April 25, 2019 4:38 PM

To: Buterbaugh, Kristin <Buterbaugh.Kristin@epa.gov>; Sullivan, Greg
<Sullivan.Greg@epa.gov>; Saenz, Diana <Saenz.Diana@epa.gov>; Makepeace, Caroline
<Makepeace.Caroline@epa.gov>

Cc: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence
<Starfield.Lawrence@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; Shiffman, Cari
<Shiffman.Cari@epa.gov>; Branning, Hannah <Branning.Hannah@®epa.gov>; Kelley, Rosemarie
<Kelley.Rosemarie@epa.gov>

Subject: RE: Follow-up Items to OCE Weekly 4-25-19

Ex. 5 AC/DP

From: Buterbaugh, Kristin

Sent: Thursday, April 25, 2019 4:18 PM

To: Sullivan, Greg <Sullivan.Greg@epa.gov>; Saenz, Diana <Saenz.Diana@epa.gov>; Fogarty,
Johnpc <Fogarty.Johnpc@epa.gov>; Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Cc: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence
<Starfield.Lawrence@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; Shiffman, Cari
<Shiffman.Cari@epa.gov>; Branning, Hannah <Branning.Hannah@®epa.gov>; Kelley, Rosemarie
<Kelley.Rosemarie@epa.gov>

Subject: Follow-up Items to OCE Weekly 4-25-19

Good afternoon,
Here the follow-up items from today’s OCE Weekly:

1. National Mining Association meeting

' Ex. 5 AC/DP

2. SEP meeting
oi Ex. 5 AC/DP
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' Ex. 5 AC/DP

Please let me know if there are any questions. Thank you.

Kristin Buterbaugh

Special Assistant

OECA - Office of Civil Enforcement
U.S. Environmental Protection Agency
WIC South 3119C

1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4479

Buterbaugh Kristin@epa.gov

This email may contain deliberative, attorney-client, attorney work product, or otherwise
privileged material. Do not release under FOIA without appropriate review. If this email has
been received by you in error, you are instructed to delete it from your machine and all storage

media whether electronic or hard copy.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/15/2019 3:37:15 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: Trying to get my arms around this

Current state of affairs (as of noon 5/15):

DOJ:

Ex. 5 AC/AWP, Ex. 7(a)

EPA:

Ex. 5 AC/DP

Ex. 5 AC/AWP/DP, Ex. 7(a)
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 4/29/2019 1:28:44 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

CC: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Porter, Amy [Porter.Amy@epa.gov]; Koslow, Karin
[Koslow.Karin@epa.gov]

Subject: RE: SEP meeting with DOJ

Attachments: Possible Talking Points for meeting with Jesse Pannucio 4 28 19.revd.docx

Ugh - sorry to hear about that! Revised draft attached - | almost got to the end on an initial run-through.

From: Makepeace, Caroline

Sent: Monday, April 29, 2019 8:29 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Porter, Amy <Porter.Amy@epa.gov>; Koslow, Karin
<Koslow.Karin@epa.gov>

Subject: Re: SEP meeting with DO

Ex. 6 Personal Privacy (PP

Sent from my iPhone

On Apr 29, 2019, at 8:18 AM, Fogarty, Johnpc <Fogarty Jobnpoc@ispa. gov> wrote:

Ex. 5 AC/DP

Caroline, I'll take a first cut and then hand it to you by 9 am.

From: Kelley, Rosemarie

Sent: Sunday, April 28, 2019 8:24 PM

To: Fogarty, Johnpc <Fogarty. lohnpodena.gov>; Makepeace, Caroline <Makepeace Carcline @epa. gov>
Cc: Porter, Amy <Porter.&dmy@lena.soy>; Koslow, Karin <Koslow. Karin@epa.gov>

Subject: Fw: SEP meeting with DOJ

John, Caroline --

This paper needs your review/revisions. The language needs to be tightened up.

Rosemarie
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From: Starfield, Lawrence

Sent: Sunday, April 28, 2019 6:38 PM

To: Bodine, Susan

Cc: Kelley, Rosemarie; Fogarty, Johnpc; Makepeace, Caroline
Subject: SEP meeting with DOJ

Susan,

Ex. 5 AC/DP

For your consideration.

Larry

This message is CONFIDENTIAL, and may contain legally privileged information. If you are not
the intended recipient, or believe you received this communication in error, please delete it

immediately, do not copy, and notify the sender. Thank you.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 4/25/2019 9:05:44 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: Follow-up ftems to OCE Weekly 4-25-19

Ex. 5 AC/DP

Sent: Thursday, April 25, 2019 5:03 PM
To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP

Carolineg Makepsace

Senlor Counsel

Crossouthing Policy Staff

Office of Gl Enforcement

US Erwironmental Protection Agenoy
2025646012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If yvou have received this message in
error, please inform the sender, and promptly delete.

From: Fogarty, Johnpc

Sent: Thursday, April 25, 2019 4:41 PM

To: Bodine, Susan <hzdine susan®@epna.gov>; Buterbaugh, Kristin <Buterbaugh.Kristin@epa, gov>; Sullivan, Greg
<Sullivan. Greg@epa.gov>; Saenz, Diana <Saenz. Dianaf@epa.pov>; Makepeace, Caroline <Mabepeace Carcline@ena.gov>
Cc: Starfield, Lawrence <&tarfield Lawrence@epa.gov>; Traylor, Patrick <travior.patrick@epa.gov>; Shiffman, Cari
<Shiffman.Cari@epa.pov>; Branning, Hannah <Branning. Hannah®@epa. gov>; Kelley, Rosemarie

<Kelley Bossmarie@epa.goy>

Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP
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From: Bodine, Susan

Sent: Thursday, April 25, 2019 4:40 PM

To: Fogarty, Johnpc <Fogarty. lohnpc®ena gov>; Buterbaugh, Kristin <Buterhaugh. Kristin®@epa.gov>; Sullivan, Greg
<Sullivan.Greg@epa.gov>; Saenz, Diana <Gaenz.Disnafepa.gov>; Makepeace, Caroline <Makepeace CarclineBena.gov>
Cc: Starfield, Lawrence <Starfield Lawrence@epa.gov>; Traylor, Patrick <travior.patrick@epa.gov>; Shiffman, Cari
<Shitfman.Cari@epa.gov>; Branning, Hannah <Branning Hannah@epagov>; Kelley, Rosemarie

<Kgllay Bosermarie@epa pov>

Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP

From: Fogarty, Johnpc

Sent: Thursday, April 25, 2019 4:38 PM

To: Buterbaugh, Kristin <Buterbaugh. Kristind®epa,gov>; Sullivan, Greg <Sullivan Gres@epa.gov>; Saenz, Diana
<Saenz.DHanaf@iepa.gov>; Makepeace, Caroline <Makepeace Carcline®epa.gov>

Cc: Bodine, Susan <bgdine. susan@ena.gov>; Starfield, Lawrence <Starfisld. Lawrence@epa.goyv>; Traylor, Patrick
<trayior.patrick@eps.zov>; Shiffman, Cari <Shiffman. Cari@epa.zov>; Branning, Hannah <Branning. Hannsh®@epa.pov>;
Kelley, Rosemarie <kelley. Rossmarie@epa.goy>

Subject: RE: Follow-up ltems to OCE Weekly 4-25-19

Ex. 5 AC/DP

Sent: Thursday, April 25, 2019 4:18 PM

To: Sullivan, Greg <Sullivan.Gregdlepa.gov>; Saenz, Diana <Saenz. Dana@epa.zov>; Fogarty, Johnpe
<Fogariv.ohnpo@epa.gov>; Makepeace, Caroline <Makspeace Carcline@epa.gow>

Cc: Bodine, Susan <bgdine. susan@ena.gov>; Starfield, Lawrence <Starfisld. Lawrence@epa.goyv>; Traylor, Patrick
<trayior.patrick@eps.zov>; Shiffman, Cari <Shiffman. Cari@epa.zov>; Branning, Hannah <Branning. Hannsh®@epa.pov>;
Kelley, Rosemarie <kelley. Rossmarie@epa.goy>

Subject: Follow-up Items to OCE Weekly 4-25-19

Good afternoon,
Here the follow-up items from today’s OCE Weekly:

1) National Mining Association meeting

' Ex. 5 AC/DP

2} SEP meeting

| Ex. 5 AC/DP

Please let me know if there are any questions. Thank you.

Kristin Buterbaugh
Special Assistant
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OECA - Office of Civil Enforcement
U.5. Environmental Protection Agency
WIC South 3119C

1200 Pennsvlvania Avenue, NW
Washington, DC 20460

(202) 564-4479

Buterbaugh Kristiniepa.goy

This email may contain deliberative, attorney-client, attorney work product, or otherwise privileged material. Do not
release under FOIA without appropriate review. If this email has been received by you in error, you are instructed to
delete it from your machine and all storage media whether electronic or hard copy.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 9/12/2019 4:02:22 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: any thoughts welcome

Some suggestions below- not much

From: Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Sent: Thursday, September 12, 2019 11:43 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: RE: any thoughts welcome

Here's the better {sorta) text for the note

Ex. 5 AC/AWP/DP,

Ex. 7(a)

ED_004082K_00001874-00001



20

o matenial. Do not refease withour appro review, I yvou have received thas roe ¢ i error, please

This roay
g the sender, and

infor

From: Makepeace, Caroline

Sent: Thursday, September 12, 2019 11:24 AM
To: Fogarty, Johnpc <Fogarty. lohnpoiena.gov>
Subject: any thoughts welcome

Ex. 5 AC/AWP/DP, Ex. 7(a)

This may contain enfercement confidential or privileged material. Do not release without appropriate review. If you have received this message in error, please
inform the sender, and promptly delete.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 4/2/2019 1:18:34 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: How'd it go

Ex. 5 AC/DP

5 AC/DP

Ex. 6 Personal Privacy (PP)

From: Makepeace, Caroline

Sent: Tuesday, April 02, 2019 9:06 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: Re: How'd it go

Lyitonmet { Ex. 6 Personal Privacy (PP)

Sent from my iPhone

>0On Apr 1, 2019, at 6:25 PM, Fogarty, Johnpc <Fogarty.Johnpc@epa.gov> wrote:

>

> Just found out what the sep kerfluffle is all about. You won’t believe it.

>

> Sent from my iPhone

>

>> 0On Apr 1, 2019, at 5:54 PM, Makepeace, Caroline <Makepeace.Caroline@epa.gov> wrote:
>>
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>> You. Are. On.

>>

>> Sent from my iPhone

>>

>>>0n Apr 1, 2019, at 5:35 PM, Fogarty, Johnpc <Fogarty.Johnpc@epa.gov> wrote:

]

Ex. 6 Personal Privacy (PP)

>>>

>>> From: Makepeace, Caroline

>>> Sent: Monday, April 01, 2019 5:30 PM

>>> To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

>>> Subject: Re: How'd it go

>>>

>>> Getting off bus, to dig in the dirt and put off thinking about whatever psychic meltdown this political are having over
SEPs. Hope it’s not as bad as it hints.

>>>
>>> Sent from my iPhone
>>>
>>>>0n Apr 1, 2019, at 5:01 PM, Makepeace, Caroline <Makepeace.Caroline@epa.gov> wrote:
>
u

Ex. 6 Personal Privacy (PP)

P

>>>> Sent from my iPhone

>>>>

>>>>>0n Apr 1, 2019, at 4:50 PM, Fogarty, Johnpc <Fogarty.Johnpc@epa.gov> wrote:
>>>>>

>>>>> It went as expected. And you?

>>>>>

>>>>> Sent from my iPhone

>>>>>

>>>>>>0n Apr 1, 2019, at 3:53 PM, Makepeace, Caroline <Makepeace.Caroline@epa.gov> wrote:
>>>>>>

>>>>>> With Patrick et al on Friday. No or less than not quite no? ...;)

>>>>>>

>>>>>> Sent from my iPhone
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 4/1/2019 10:15:04 PM

To: Porter, Amy [Porter.Amy@epa.gov]
CC: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Makepeace, Caroline [Makepeace.Caroline@epa.gov]
Subject: RE: Has OLC ever opined on SEP policy?

Ex. 5 AC/DP

Essentially the same discussion is in the prior versions of the SEP policy.

From: Porter, Amy

Sent: Monday, April 01, 2019 5:53 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Subject: Re: Has OLC ever opined on SEP policy?

Thanks a million, John!

Sent from my iPhone

On Apr 1, 2019, at 5:22 PM, Fogarty, Johnpc <Fogarty. Johnpoi@ena. gov> wrote:

Ex. 5 AC/DP

From: Porter, Amy

Sent: Monday, April 01, 2019 4:12 PM

To: Kelley, Rosemarie <kKelley Rosemarie@epa.gov>

Cc: Fogarty, Johnpc <Fogarty Johnpo@iena.goy>; Makepeace, Caroline <Makepeace Carcline@epa.gov>
Subject: FW: Has OLC ever opined on SEP policy?

FWIW:
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Rosemarie — Please see immediately below from John. | understand this is not urgent and | will talk to

Caroline tomorrow.

Thanks
Amy

From: Fogarty, Johnpc

Sent: Monday, April 01, 2019 4:10 PM

To: Porter, Amy <Forter. Amyispa.gov>
Subject: Re: Has OLC ever opined on SEP policy?

Not formally. EES may have talked with them. This has been through the legal wringer several times
over the years. There’s some legal opinions (like GAO maybe? | forget) cited the sep policy.

Sent from my iPhone

On Apr 1, 2019, at 4:00 PM, Porter, Amy <Porter Amyftepa.zov> wrote:

Do you know? Caroline is out.

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:59 PM

To: Porter, Amy <Porter Amv@epa gov>
Subject: RE: Has OLC ever opined on SEP policy?

On DOJ call now. SEPs are an issue for Jeff Clark.

From: Porter, Amy

Sent: Monday, April 01, 2019 3:58 PM

To: Kelley, Rosemarie <Kglley Rosemariefepa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

| don’t know but will check with Caroline.

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:51 PM

To: Porter, Amy <Porter. Amv@epa.gov>
Subject: Has OLC ever opined on SEP policy?

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 4/24/2019 8:40:10 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]; Porter, Amy [Porter. Amy@epa.gov]
Subject: RE: SEP Briefing Prep --- municipal CDs
ok

From: Makepeace, Caroline

Sent: Wednesday, April 24, 2019 4:36 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>; Porter, Amy <Porter. Amy@epa.gov>
Subject: RE: SEP Briefing Prep --- municipal CDs

Ex. 5 AC/DP

Caroline Makepeaos

Serdor Counsel

Crosscutting Policy Staff

Office of Gl Enforcement

US Enwvironmental Protection Agenoy
202-504-5012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
error, please inform the sender, and promptly delete.

From: Fogarty, Johnpc

Sent: Wednesday, April 24, 2019 4:34 PM

To: Makepeace, Caroline <Makepeace Carcline@epa gov>; Porter, Amy <Porter AmviBena.gov>
Subject: RE: SEP Briefing Prep --- municipal CDs

Ex. 5 AC/DP

From: Makepeace, Caroline

Sent: Wednesday, April 24, 2019 4:32 PM

To: Porter, Amy <Porter Amy@epa.gov>; Fogarty, Johnpe <Fogariv. iohnpo®ena.gov>
Subject: FW: SEP Briefing Prep --- municipal CDs

Importance: High

Ex. 5 AC/DP

{argline Makepeacs
Senior Counseal
Crosscutting Policy Staff
{Office of Givil Enforcement

ED_004082K_00001903-00001




US Enwvironmental Protection Agenoy
202-564-6012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If vou have received this message in
error, please inform the sender, and promptly delete.

From: King, Carol

Sent: Tuesday, April 16, 2019 3:51 PM

To: Makepeace, Caroline <Makepeace Carcline@epa.gov>; Fogarty, Johnpe <Fagarty Johnpo@ena. gov>

Cc: Pollins, Mark <Pallins. Mark@epa.gov>; Theis, Joseph <Theis. loseph@epn.gov>; Denton, Loren
<Pentonloreni@epa.gov>; Baptista, Chrisna <Baptista.Chrisna @ epa.gov>; Bahk, Benjamin <Babk Benlamin@apa.zov>;
Porter, Amy <Porter. Amwyv@lena zo>

Subject: RE: SEP Briefing Prep --- municipal CDs

Importance: High

Hi Caroline and John,

In response to the requests to gather recently approved municipal CDs and representative sample supplemental
environmental projects (SEPs), please see the following from WED’s municipal enforcement branch.

Municipal CDs with Federal SEPS

CWA CD with Gary Sanitation District and Gary, Indiana (*lodged in 2016, entered in March 2018): Under the settlement,
GSD and the City will implement injunctive relief that will address combined sewer overflows {(CSOs) occurring in
violation of the CWA. GSD and the City must pay a civil penalty and also implement SEPs that involve the removal of
invasive plant species and restoration of native vegetation to stream banks and riparian areas in Northwest Indiana,
including on the Grand Calumet River, a waterbody that has been impacted by the overflows from GSD and the City
sewer system. The projects will deliver environmental benefits including improving habitats, eliminating an unnatural
monoculture, preventing shoreline erosion, increasing stormwater retention, benefiting local hydrology and improving
natural filtration of wet weather flows. See link for a copy of the CD htips:/fweew . epa.sovfenforcement/earv-sanitary-
district-and-city-gary-clean-water-settlement

CWA CD with Lancaster, PA {2017): The decree requires Lancaster to complete early action projects and to develop and
implement a long-term control plan (LTCP) to address CSOs. The City will pay a civil penalty and also implement a SEP
involving the daylighting and restoration of a segment of Groff’s Run that is intended to restore approximately 1,350
linear feet of urban stream channel, reconnect wetlands to the Conestoga River, and establish additional habitat for
micro- and macro-biota, thereby enhancing water quality. The project will also help reduce localized flooding from
unmanaged impervious areas by providing additional stream capacity and flow rate attenuation above the confluence of
the Conestoga River. See link for a copy of the CD hitps:/fwww.spa.govienforcement/citv-lancaster-pa-clean-water-act-

CWA CD with Middletown, OH {2018): The decree requires Middletown to implement its approved LTCP to address
CSOs, complete wastewater treatment plant upgrades, and complete other sewer system rehabilitation and
replacement work. The City will also do a SEP involving the capping of a designated portion of the sediment bed in the
hydraulic canal. These sediments have been impacted by historical industrial use of the hydraulic canal. The SEP will
effectively eliminate exposure of benthic organisms to cadmium in impacted sediments in the subject area. Such capping
should also serve to minimize potential erosion and entrainment of impacted sediment downstream towards the Great
Miami River. See link for CD hitps:/fwww.epa.govienforcement/middietown-ohio-clegn-water-act-settlement

Municipal CDs without Federal SEPs
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SDWA CD with City of New York, NY {2019): Under the decree, NYC will address its noncompliance with the Long-Term
Term 2 Enhanced Surface Water Treatment Rule by covering its Hillview Reservoir. It will also implement interim public
health protection measures. The City will pay the U.S. a civil penalty for its SDWA violations. There is also a state only
SEP, but no federal SEP. PDF attached.

CWA CD with Cleveland Heights, OH (2017): Partial CD. No SEP or civil penalty. PDF attached.

CWA CD with Hammond, IN (2017): The decree resolves HSD’s failure to fulfill many of the requirements of its previous
1999 Decree, which addressed CWA violations involving its ownership and operation of its wastewater treatment plant
and sewage collection system. Hammond will implement injunctive relief that will address CSOs and pay a civil penalty.
While there is no federal SEP, there is a State SEP. PDF attached.

CWA CD with Holyoke, MA {2019): Partial settlement. No SEP or civil penalty. PDF attached.

From: Bahk, Benjamin

Sent: Tuesday, April 16, 2019 12:49 PM

To: Makepeace, Caroline <Makepeace Caroline@epa.gov>; King, Carol <King, Carol@epa.zoy>; Pollins, Mark
<Pollins. Marki@epa. gov>

Cc: Baptista, Chrisna <Baptista.Chrisna@ens.gov>; Denton, Loren <Denton Loren@epa.gov>; Fogarty, Johnpe
<Foparty. johnpo@epa,.gov>; Greenwald, Kathryn <Greenwald Kethryn®epa.gov>; Raack, Melissa
<Raack.MelissaiBepa.gov>

Subject: RE: SEP Briefing Prep

I’'m ccing Kathy and Melissa for NYRA and Starkist respectively in case you need additional information than what is
already available in the links below:

Starkist:
hrtos:/fwww epagov/enforcement/starkist-clean-water-set-clean-air-sot-resource -conservation-and-recovery-and-

NYRA:
Rttos fweww enasov/enforcement/new-vork-racing-association-nyra-clean-water-act-settlement

Ben Bahk

Branch Chief, Industrial Branch

U.S. Environmental Protection Agency

Office of Civil Enforcement

1200 Pennsylvania Ave. NW Mail Code 2243A
Washington, DC 20460

202-564-4293

Help eliminate environmental violations - report tips and complaints at:
hito:/fwww. epagov/compliance/complainis/index. htmi

CONFIDENTIAL: THIS TRANSMISSION MAY CONTAIN DELIBERATIVE, ATTORNEY-CLIENT COMMUNICATIONS, ATTORNEY-
WORK PRODUCT, OR OTHERWISE PRIVILEGED MATERIAL. DO NOT RELEASE UNDER FOIA WITHOUT APPROPRIATE

ED_004082K_00001903-00003



REVIEW. IF THIS MESSAGE HAS BEEN RECEIVED BY YOU IN ERROR, YOU ARE INSTRUCTED TO DELETE THIS MESSAGE
FROM YOUR MACHINE AND ALL STORAGE MEDIA WHETHER ELECTRONIC OR HARD COPY.

From: Makepeace, Caroline

Sent: Tuesday, April 16, 2019 11:53 AM

To: King, Carol <King. Carpl@epa.zov>; Pollins, Mark <FPollins. Mark@epa.gov>

Cc: Bahk, Benjamin <Bahk Berjamin@epa.zov>; Baptista, Chrisna <Baptista. Chrisna@epa.gov>; Denton, Loren
<Dentonioren®@epa.gov>; Fogarty, Johnpe <Fogarty lohnpofiepa govs>

Subject: RE: SEP Briefing Prep

Would be good to have short description of cases and violations and their SEPs.
Could you all also provide US v NY Racing Association, Lancaster and Starkist?

Also, H have seen mention of a 2017 case "Us v New York” that apparently has urine separation system, constructad
wetlands and nitrogen reducing technology projects? Sounds like a water case {maybe that's horse urine??? Haha...)

Thanks!

Caroline Makepeacs

Senfor Counsel

Crossoutting Polioy Staft

Office of Chvil Enforcement

US Environmental Protection Agsnoy

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
error, please inform the sender, and promptly delets.

From: King, Carol

Sent: Tuesday, April 16, 2019 11:33 AM

To: Makepeace, Caroline <}Makepeace Carolinei@epa.gov>; Pollins, Mark <Paollins. Mark@epa.gov>

Cc: Bahk, Benjamin <Bahk.Beniamin@ena gov>; Baptista, Chrisna <Baptista.Chrisnafiepa gov>; Denton, Loren
<Denton.iorendens.sov>; Fogarty, Johnpe <Fopsrivohnpod@enasov>

Subject: RE: SEP Briefing Prep
Ex. 5 AC/DP
From: Makepeace, Caroline
Sent: Tuesday, April 16, 2019 11:27 AM
To: Pollins, Mark <Poilins. Mark®@epa.gov>; King, Carol <King Carol®epagow>
Cc: Bahk, Benjamin <Balhik. Beniamin@eps.gov>; Baptista, Chrisna <Baptista. Chrisnafepa.gov>; Denton, Loren

<Penton.ioren®@epa.gov>; Fogarty, Johnpe <Fogarty Johnpoi@epa. gov>
Subject: RE: SEP Briefing Prep

Ex. 5 AC/DP

Ex. 7(A)
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Carolineg Makepsace

Senlor Counsel

Crossouthing Policy Staff

Office of Gl Enforcement

US Erwironmental Protection Agenoy
202-564-6012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
error, please inform the sender, and promptly delete.

From: Pollins, Mark

Sent: Tuesday, April 16, 2019 11:00 AM

To: King, Carol <king.Coroli@epa.gov>

Cc: Bahk, Benjamin <Bahk Beniamin®@epa.zov>; Baptista, Chrisna <Baptista. Chrisna@ena.gov>; Denton, Loren
<Derton.loren@epa.sov>; Makepeace, Caroline <Makspsace Carcline@spa.goy>

Subject: Re: SEP Briefing Prep

Thanks. We please forward to Caroline when ready.
Sent from my iPhone

On Apr 16, 2019, at 10:00 AM, King, Carol <King.Carpl@ena.gov> wrote:

Thanks Mark. We will have something for you today.

Ex. 5 AC/DP

Thanks, Carol

From: Pollins, Mark

Sent: Monday, April 15, 2019 5:48 PM

To: Bahk, Benjamin <8ahk.Benlamin@epa.gov>; Baptista, Chrisna <Baplista.Chrisnaf@epa.gov>; King,
Carol <King.Carol@ena.zov>; Denton, Loren <Denton.Loren®@epa.gov>

Subject: FW: SEP Briefing Prep

Mark Pollins, Director

Water Enforcement Division

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance (OECA)
U.S. Environmental Protection Agency

Phone: (202) 564-4001

Fax: (202) 564-0018
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From: Porter, Amy

Sent: Monday, April 15, 2019 10:40 AM

To: Makepeace, Caroline <Makepeace Caroline@ens,. gov>

Cc: Kelley, Rosemarie <gelliey. Rosemarie®@epa.gov>; Fogarty, Johnpe <Fogarty. iohnpc®ens.gov>;
Pollins, Mark <Poliins.Marki@ena. gov>; OKeefe, Susan <QOKeste Susani@epa.gov>; Chapman, Apple
<Chapman.Aople@epa.gov>

Subject: RE: SEP Briefing Prep

| asked managers to send examples to you and John by COB tomorrow.

From: Makepeace, Caroline

Sent: Monday, April 15, 2019 10:28 AM

To: Porter, Amy <Porter Amv@epa gov>

Cc: Kelley, Rosemarie <gelliey. Rosemarie®@epa.gov>; Fogarty, Johnpe <Fogarty. iohnpc®ens.gov>;
Pollins, Mark <Poliins.Marki@ena. gov>; OKeefe, Susan <QOKeste Susani@epa.gov>; Chapman, Apple
<Chapman.Aople@epa.gov>

Subject: RE: SEP Briefing Prep

Thanks!!

Carolineg Makepsace

Senlor Counsel

Crossouthing Policy Staff

Office of Gl Enforcement

US Erwironmental Protection Agenoy
2025646012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. Ifyou have
received this message in error, please inform the sender, and promptly delete.

From: Porter, Amy

Sent: Monday, April 15, 2019 10:27 AM

To: Makepeace, Caroline <Makepeace Caroline@ens,. gov>

Cc: Kelley, Rosemarie <Eelley. Rosemarie@epa.gov>; Fogarty, Johnpe <Fogarty lohnpo@ena.zovs;
Pollins, Mark <Pgilins. Markiepa.eov>; OKeefe, Susan <QKesfe. Susani@epa.gov>; Chapman, Apple
<Chapman.Anple@ens. sov>

Subject: RE: SEP Briefing Prep

Yes, | can ask at the managers’ meeting.

From: Makepeace, Caroline

Sent: Monday, April 15, 2019 10:15 AM

To: Porter, Amy <Porter Amv@epa.gov>

Cc: Kelley, Rosemarie <Eelley. Rosemarie@epa.gov>; Fogarty, Johnpe <Fogarty lohnpo@ena.zovs;
Pollins, Mark <Pgilins. Markiepa.eov>; OKeefe, Susan <QKesfe. Susani@epa.gov>; Chapman, Apple
<Chapman.Anple@ens. sov>

Subject: Re: SEP Briefing Prep

This sounds good. Because | do not see all (or even most) SEPs by any stretch of the imagination, it
would be very helpful if you could ask the divisions for help with write-ups of their best most recent
SEPs. Maybe a contact in each division?
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Sent from my iPhone

On Apr 15, 2019, at 10:01 AM, Porter, Amy <Porter Amv@ispa gov> wrote:

Caroline —

Ex. 5 AC/DP

Please let us know if any questions.

Cc:ing Susan O’Keefe who will be acting for me, Mark who will be acting for
Rosemarie T-Th and Apple who will be acting for Rosemarie on Friday. As far as
I know only Caroline (and John if he can make it) are actually attending the DOJ
briefing but if anyone has any different info please let me know.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 4/5/2019 8:31:44 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: Here's 3 DOJ memos that affect SEP and mitigation

Yeah, jury’s still out on that one a little bit, but | thought there was a third one.

From: Makepeace, Caroline

Sent: Friday, April 05, 2019 4:25 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: RE: Here's 3 DOJ memos that affect SEP and mitigation

Just the settlements with muni one, which we would say doesn’t affect them, but may be considered to do so..&)

Caroling Makspeace

Senior Counsel

Urossoutting Policy Staff

Office of Civit Enforcamaent

LS Environmental Protection Agengy

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
arror, please inform the sender, and promptly delete,

From: Fogarty, Johnpc

Sent: Friday, April 05, 2019 4:21 PM

To: Makepeace, Caroline <Makepeace Caroline@ens,. gov>
Subject: Here's 3 DOJ memos that affect SEP and mitigation

The original Sessions memo on payments to 3rd parties (affects both SEP and mitigation):

<< File: DOJ Guidance on Third Party Payments.pdf >>
The ENRD memo going into more detail about the Sessions memo (also affects SEP and mitigation, but also sayson p 8
that if you follow the SEP policy, you're golden):

<< File: ENRD Memorandum on Payments to Third Parties.pdf >>
Another ENRD memo that basically says that mitigation has to be more or less proportional to the harm {can be less, but
not punitive: p. 3 “[Wlhile mitigation can be an important remedy obtained in some environmental cases, itis not a
penalty. Therefore, mitigation should be calculated to address the extent of actual harm and must not be used as an
additional means of penalizing a defendant.”):

<< File: DOJ Memo on Enforcement Principles.pdf >>

I want to say there’s another Sessions memo that affects SEP and/mitigation, but I'm not sure.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 4/5/2019 8:21:12 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: Here's 3 DOJ memos that affect SEP and mitigation

Attachments: DOJ Guidance on Third Party Payments.pdf; ENRD Memorandum on Payments to Third Parties.pdf; DOJ Memo on
Enforcement Principles.pdf

The original Sessions memo on payments to 3rd parties (affects both SEP and mitigation):

e,

P
»;:*‘g“”
PRF

DOJ Guidance on
Third Party Pay...

The ENRD memo going into more detail about the Sessions memo (also affects SEP and mitigation, but also saysonp 8
that if you follow the SEP policy, you're golden):

ey,

ENRD
Memorandum on...

Another ENRD memo that basically says that mitigation has to be more or less proportional to the harm (can be less, but
not punitive: p. 3 “[Wlhile mitigation can be an important remedy obtained in some environmental cases, itis not a
penalty. Therefore, mitigation should be calculated to address the extent of actual harm and must not be used as an
additional means of penalizing a defendant.”):

S

Py

DGCJ Memo on
Enforcement Pri...

| want to say there’s another Sessions memo that affects SEP and/mitigation, but I’'m not sure.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 4/24/2019 7:57:05 PM

To: Porter, Amy [Porter.Amy@epa.gov]
CC: Makepeace, Caroline [Makepeace.Caroline@epa.gov]
Subject: RE: SEP Briefing Prep

Yes they should.

From: Porter, Amy

Sent: Wednesday, April 24, 2019 3:56 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Cc: Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Subject: FW: SEP Briefing Prep

John -

I’'m talking with Caroline and realize WED never responded to the 2" highlighted item below. Do you think it is worth
doing for the Tuesday meeting?

Thanks
Amy

From: Porter, Amy

Sent: Monday, April 15, 2019 10:04 AM

To: Pollins, Mark <Puilins. Mark®@epa.gov>; Denton, Loren <Denton.loren@epa.gov>; Theis, Joseph
<Iheis.losephi@epa.gov>; Bahk, Benjamin <Bahk Beniamini®epa.gov>

Subject: FW: SEP Briefing Prep

WED action items highlighted below.

From: Porter, Amy

Sent: Monday, April 15, 2019 10:02 AM

To: Makepeace, Caroline <M akepeace Caroline@epa.gov>

Cc: Rosemarie Kelley (Kellay. Bosemarie@epa gov) <Kelley Rosemarieflepna.gov>; Johnpe Fogarty

<Fopar Johnpo@epa.gov>; Polling, Mark <Pollins. Mark@®epa.gow>; OKeefe, Susan <CKeefe. Susani@ena, gov>;
Chapman, Apple <Chapman. Apple@epa.gov>

Subject: SEP Briefing Prep

Caroline —

Ex. 5 AC/DP
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Ex. 5 AC/DP

Please let us know if any questions.

Cc:ing Susan O’Keefe who will be acting for me, Mark who will be acting for Rosemarie T-Th and Apple who
will be acting for Rosemarie on Friday. As far as I know only Caroline (and John if he can make it) are actually
attending the DOJ briefing but if anyone has any different info please let me know.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 8/23/2019 1:33:16 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]
Subject: RE: desk statement
No worries

From: Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Sent: Friday, August 23, 2019 9:27 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: Fwd: desk statement

Whoops forgot to cc you!!!

Sent from my iPhone

Begin forwarded message:
From: "Makepeace, Caroline" <Makepeace Carcline®@epa.gov>
Date: August 23, 2019 at 9:26:30 AM EDT

To: "Egan, Patrick” <ggan.palrick@epa.gov>, "Hull, George" <Hull.Georgs @ena.gov>
Subject: Fwd: desk statement

Ex. 5 Deliberative Process (DP)

Sent from my iPhone

Begin forwarded message:

From: "Kelley, Rosemarie" <kglley. Rossmarie@epa.gov>
Date: August 22, 2019 at 6:37:33 PM EDT

To: "Makepeace, Caroline" <Makepeace Carcline@ena.goy>
Cc: "Porter, Amy" <Purter Amv&@epa.gov>, "Fogarty, Johnpc"
<Fogartv.iohnpo@epa.gow>

Subject: FW: desk statement

Please connect with George/Pat on this. Thanks.

Rosemarie

From: Starfield, Lawrence <Starfisld. Lawrence @epa.gov>

Sent: Thursday, August 22, 2019 6:07 PM

To: Hull, George <Hull.George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>
Cc: Kelley, Rosemarie <kelley Bosemarie®@ena gov>; Koslow, Karin

<Kosiow Karin@epa.gov>

Subject: desk statement
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Please work with OCE on a desk statement re: SEPs. Three key points:

1. The new policy is DOJ's.

2. EPA has not changed its SEP policy.

3. EPA s continuing to use SEPs in its administrative cases.
Then we should share with it the Regions.

Thanks.

Larry
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 8/23/2019 1:20:49 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Makepeace, Caroline [Makepeace.Caroline@epa.gov]
CC: Porter, Amy [Porter.Amy@epa.gov]

Subject: RE: desk statement

On it.

From: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>

Sent: Thursday, August 22, 2019 6:38 PM

To: Makepeace, Caroline <Makepeace.Caroline@epa.gov>

Cc: Porter, Amy <Porter.Amy@epa.gov>; Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: FW: desk statement

Please connect with George/Pat on this. Thanks.

Rosemarie

From: Starfield, Lawrence <Starfisld. Lawrence@epa.sov>

Sent: Thursday, August 22, 2019 6:07 PM

To: Hull, George <Hull. George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>

Cc: Kelley, Rosemarie <kelleyv Bosemarie®ena. gov>; Koslow, Karin <Kosiow . Karini@epa.gov>
Subject: desk statement

Please work with OCE on a desk statement re: SEPs. Three key points:
1. The new policy is DOJ's.
2. EPA has not changed its SEP policy.
3. EPA s continuing to use SEPs in its administrative cases.

Then we should share with it the Regions.

Thanks.

Larry
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 7/20/2019 8:08:23 PM

To: Porter, Amy [Porter.Amy@epa.gov]

Subject: Re: Materials for Claire Murray SEP meeting

I don’t - Caroline was pretty much on point for that. Sorry.
Sent from my iPhone

On Jul 19, 2019, at 4:08 PM, Porter, Amy <Porter. Amy@epa.gov> wrote:

Hey John — Do you know if any of the attached are what DQOJ prepared for Claire?

Thanks
Amy

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 2:57 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield Lawrence@epa.gov>

Cc: Shiffman, Cari <5hiffman.Cari@epa.gov>; Kelley, Rosemarie <Eslley. Rosemarie@epa.gov>; Koslow,
Karin <Koslow. Karin@epa.gov>; Fogarty, Johnpe <Fogarty Johnpo@epa.eov>; Porter, Amy

<Porter Amy@epa.gov>; Buterbaugh, Kristin <Buterbaugh. ristin@epa.gov>; Bailey-Morton, Ethel
<Bagilev-Morton Bthel@enagow>

Subject: Materials for Claire Murray SEP meeting

Attached are talking points and background materials for tomorrow’s meeting with Claire Murray, on
SEPs in state and local government cases.

ot

Talking Points for the Wednesday discussion with Claire Murray
Examples of Typical Muni 5EPs

Synopsis of current state of affairs on SEPs, with DOJ/AAG

SEP Fact Sheet

1977 MOU with DOJ

Ex. 5 AC/

Just et us know if you have any guestions.

3o

= 4
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ore CiTent
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22-504-6012
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From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 12:10 PM

To: Bodine, Susan <bhgdine. susan@ena.gov>; Starfield, Lawrence <Starfield Lawrence @epa.pov>
Cc: Shiffman, Cari <5hiffman.Cari@eapa.zov>; Rosemarie Kelley <Kellev Rosemarie@eps.sov>; Karin
Koslow <Xoslow Karin@epa gov>; Fogarty, Johnpc <Fogarty fohnpo@@epa.zov>; Amy Porter
<Porter.Amyilepa.gov>; Buterbaugh, Kristin <Buterbaugh. Bristin@epa.goy>

Subject: Advance copy of Revised Talking points for Claire Murray SEP meeting

Susan —

Cari suggested that, since time is tight, we share the attached “advance copy” of revised talking points
to see if the new first set of bullets works for you, to reflect the conversation at the OCE general. And,
to answer any questions you might have.

Later today we will be following up with:

1) the list of muni SEP examples (no changes);
2) the SEP fact sheet (also no changes);

3) the “state of play” on SEPs;
Ex. 5 AC/DP

5) a clean copy of the 1977 MOU with DOJ. And, of course, the talking points with any edits you'd like.

Sroernent
:f Protection Ageney

202-564-60212

This may contain enfercement confidential or privileged material. Do not release without appropriate review. If you have received this message
in error, please inform the sender, and promptly delete.

<Talking Points for Meeting with PDAAG Claire Murray on Application of the Principles and
Procedures for Civil Consent Decrees and Settlement Agreements with State.5.28.2019.docx>

<Examples of Typical Muni SEPs.5.22.2019.docx>
<Fundamental Facts About SEPs.5.22.2019.docx>

<Current State of Affairs on SEPs with DOJ.5.22.2019.docx>
<EPA-DOJ MOU 1977-42 FR 48942 (003).pdf>
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Appointment

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 7/17/2019 6:55:18 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]

Subject: Accepted: Quick strategy discussion re: recommendation for next steps vis a vis DOJ Draft SEP memo
Location: Rosemarie's office

Start: 7/17/2019 8:00:00 PM

End: 7/17/2019 8:30:00 PM

Show Time As: Busy
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/28/2019 6:18:33 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: Advance copy of Revised Talking points for Claire Murray SEP meeting

Choose whatever makes sense to you — I'm on a tech-heavy call.

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 1:52 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: RE: Advance copy of Revised Talking points for Claire Murray SEP meeting

So for Plan B — what about for the cover note:

Ex. 5 AC/DP

ZO2-564.0012

leged matenial. Do not release withous approy

review, H vou have received this message inn ervor, please

inforra []\:’f Sa’fﬂ{]:’?f, and p‘:’ot’]/i]}t(i‘y' d d{’[,b

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 1:27 PM

To: Fogarty, Johnpc <Fogarty. lohnpc®ena gov>

Subject: RE: Advance copy of Revised Talking points for Claire Murray SEP meeting

Well that was plan A, But remember, we aren’t pushing to get that info today. 5o Vm not putting that togsther now.
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This mav conram enforcement confidential or ‘p:‘iviieged rnarerial, Do not release wichour APPIODIALE LEVISW. it you bave received this message in error, p]ease

defete,

iiform the sender, and proroptly

From: Fogarty, Johnpc

Sent: Tuesday, May 28, 2019 1:25 PM

To: Makepeace, Caroline <Makspeace Carcline@epa.gov>

Subject: RE: Advance copy of Revised Talking points for Claire Murray SEP meeting

Ex. 5 ACIDP !

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 1:23 PM

To: Fogarty, Johnpc <Fogarty. lohnpc@epa.gov>

Subject: FW: Advance copy of Revised Talking points for Claire Murray SEP meeting

Ex. 5 AC/DP

ve received this IESSAE 1N CLT0E, ])lmse

From: Makepeace, Caroline
Sent: Tuesday, May 28, 2019 12:10 PM
To: Bodine, Susan <badine.susanf@ena.gov>; Starfield, Lawrence <Starfield. Lowrence@epa. gov>

Cc: Shiffman, Cari <Shiffrman.Cari@eps.gov>; Rosemarie Kelley <Kelley Rosemarie@epa.zov>; Karin Koslow
<Kosiow. Karin@epa.gov>; Fogarty, Johnpe <Fogarty Johnpo@epa.sov>; Amy Porter <Porter Amyilepa gov>;
Buterbaugh, Kristin <Buterbaugh.Kristin®ena.gov>

Subject: Advance copy of Revised Talking points for Claire Murray SEP meeting

Susan —

Cari suggested that, since time is tight, we share the attached “advance copy” of revised talking points to see if the new
first set of bullets works for you, to reflect the conversation at the OCE general. And, to answer any questions you
might have.

Later today we will be following up with:

1) the list of muni SEP examples {no changes);
2) the SEP fact sheet (also no changes);

3) the “state of play” on SEPs;

Ex. 5 AC/DP :
5) a clean copy of the 1977 MOU with DOJ. And, of course, the talking points with any edits you'd like.
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This may contain enforcement confidential or privﬂeged material. Do not release without appropriate review. If you have received this message 1N error, please
inform the sender, and pt'ompdy delete.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/28/2019 5:09:35 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

Subject: RE: Advance copy of Revised Talking points for Claire Murray SEP meeting

Yes — | took a look at the revised opening bullets in followup to last week’s general, and also suggested that Caroline get
with Cari to see how best to package things for Susan. Cari told her that she (Susan) wouldn’t have a chance to
review/ask any followup questions except for basically right then, so she {Caroline) sent the revised talking points to

Ex. 5 AC/DP

From: Kelley, Rosemarie

Sent: Tuesday, May 28, 2019 12:54 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: FW: Advance copy of Revised Talking points for Claire Murray SEP meeting

Is Caroline working with you on this?

Rosemarie

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 12:10 PM

To: Bodine, Susan <bhgdine. susan@ena.gov>; Starfield, Lawrence <Starfield Lawrence @epa.pov>

Cc: Shiffman, Cari <5hiffman.Cari®epa.gcov>; Kelley, Rosemarie <Kelley. Rosermariedepa. gov>; Koslow, Karin
<Kosiow Karin@epa.gov>; Fogarty, Johnpe <Fogartv ohnpo@ena.gov>; Porter, Amy <Porter. Amvyvilena gsov>;
Buterbaugh, Kristin <Buterbaush. Kristin@®epa.gow>

Subject: Advance copy of Revised Talking points for Claire Murray SEP meeting

Susan —

Cari suggested that, since time is tight, we share the attached “advance copy” of revised talking points to see if the new
first set of bullets works for you, to reflect the conversation at the OCE general. And, to answer any questions you
might have.

Later today we will be following up with:
1) the list of muni SEP examples (no changes);
2) the SEP fact sheet (also no changes);

A tho Yctatoofnland an SEDe:

Ex. 5 AC/DP

5) a clean copy of the 1977 MOU with DOJ. And, of course, the talking points with any edits you'd like.
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This may contain enforcement confidental or pt'ivileged material. Do not release without appropriate review. If you have received this message in error, please
inform the sender, and prompty delete.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/28/2019 2:22:09 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: SEP paper for tomorrow

Attachments: EPA-DOJ MOU 1977-42 FR 48942.pdf

MOA attached — if you have adobe pro and can strip off the first page, should send to Munsel to add it to the intranet
page w/our MOUs.

Couple suggested edits on the new bullets:

Ex. 5 Deliberative Process (DP)

From: Makepeace, Caroline

Sent: Tuesday, May 28, 2019 9:54 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: SEP paper for tomorrow

Vtook a orack at revising. Nothing on the MOA—partly cause | still need to find a copy, partly cause 'm not sure this is
the spot

<< File: Talking Points for Meeting with PDAAG Claire Murray on Application of the Principles and Procedures for Civil
Consent Decrees and Settlement Agreements with State.5.28.2019.docx >>

: ?\’f"kc’ CRCS

Carolin

e E“{)&EZ(’]‘EB,L Do not release \&‘i[,f]()lli APPropriale review, H you [‘.avs reCa] Vt?d EZ{‘-C message 10 erron, E)Ei‘éli;f?

From: Makepeace, Caroline

Sent: Thursday, May 23, 2019 4:44 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: RE: It was sort of noisy/garbled at the end
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Basically to add

Ex. 5 AC/DP

e You and ! are supposed to go on Wed afternoon.

Caroline Makepeace

Senior Counsel

Office of Civil Enforcement

US Environmental Protection Agency
202-564-6012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you
have received this message in error, please inform the sender, and promptly delete.

From: Fogarty, Johnpc

Sent: Thursday, May 23, 2019 4:26 PM

To: Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Subject: It was sort of noisy/garbled at the end

What are our marching orders/next steps?

Sent from my iPhone
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/21/2019 9:13:00 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]; Porter, Amy [Porter. Amy@epa.gov]

Subject: RE: Current state of affairs on SEPs {as of 5/15/19)

Ex. 5 AC/DP

From: Makepeace, Caroline

Sent: Tuesday, May 21, 2019 5:00 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>; Porter, Amy <Porter. Amy@epa.gov>
Subject: RE: Current state of affairs on SEPs (as of 5/15/19)

' m going to be out tomorrow AM — hay EX. 6 Personal Privacy (PP)

knows. Happily only in Chevy Chase, not RockuE ThisEHME.

So, attached are the pretty near final other documents;

1} Talking points for Murray meetin Ex. 5 AC/DP
Ex. 5 AC/DP

2} “Fhe SEP examples
3} SEP fact sheet

4} RK has the draft cover note for review, as do you both, but also attached here,

This may conrain

he sender

irifor

From: Fogarty, Johnpc

Sent: Tuesday, May 21, 2019 4:48 PM

To: Makepeace, Caroline <Makepeace Carcline@epa.gov>; Porter, Amy <Porter AmviBena. gov>
Subject: RE: Current state of affairs on SEPs (as of 5/15/19)

Cool. Let’s finalize the docs by tomorrow am and pull together a full package including this.

From: Makepeace, Caroline

Sent: Tuesday, May 21, 2019 4:43 PM

To: Fogarty, Johnpc <Fosarty. lohnpo@epa.gov>; Makepeace, Caroline <Makepeace. Carcline@epa. gov>; Porter, Amy
<Porter Amyvilepa.sov>

Subject: FW: Current state of affairs on SEPs {as of 5/15/19)

Just the updated version of this...

Current state of affairs on SEPs {as 5/21/19)
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DOJ:

Ex. 5 AC/AWP, Ex. 7(a)

EPA:

Ex. 5 AC/DP

Ex. 5 AC/AWP/DP, Ex. 7(a)

Caroline Makepeace

Senior Counsel

Crosscutting Policy Staff

Office of Civil Enforcement

US Environmental Protection Agency
202-564-6012
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This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
error, please inform the sender, and promptly delete.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 5/21/2019 3:19:42 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: Will be in late-ish

Attachments: Draft email for Susan. CDM.docx

email only

————— original Message-----

From: Makepeace, Caroline

Sent: Tuesday, May 21, 2019 11:01 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: RE: wWill be 1in late-ish

A few tweaks for us to consider on email.

Ex. 5 Deliberative Process (DP)

Attached is the fact sheet I was thinking of -- it's what we used for our internet site.

Ex. 5 Deliberative Process (DP)

Caroline Makepeace

Senior Counsel

office of Civil Enforcement

US Environmental Protection Agency
202-564-6012

This may contain enforcement confidential or privileged material. Do not release without appropriate
review. If you have received this message in error, please inform the sender, and promptly delete.

————— original Message-----

From: Fogarty, Johnpc

Sent: Tuesday, May 21, 2019 9:28 AM

To: Makepeace, Caroline <Makepeace.Caroline@epa.gov>
Subject: RE: Will be in Tate-ish

See attached on the talking points, tried to make the sentences a Tittle shorter rather than something to
be read verbatim, and flagged a couple questions for us, but overall it's good. Also attached is a first
cut at a draft email, and an updated example Tist of SEPs (filled in a gap).

This is the one-pager on sep fundamentals I was thinking of:
http://intranet.epa.gov/oeca/oce/io/sep/guidance%20documents/seppolicyfactsheet.pdf

————— original Message-----

From: Makepeace, Caroline

Sent: Monday, May 20, 2019 9:46 PM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: will be 1in late-ish

Ex. 6 Personal Privacy (PP) ibut can we confab later on the D0OJ prep, and what needs to

be done on the talking points (sent to you on Friday) and other pieces and note et cetera.... all the fun
stuff.

Ex. 6 Personal Privacy (PP)

Sent from my iPhone
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Water Enforcement Division - SEPs and Mitigation Projects

Private Lateral SEPs

Privat Lateral SEPs have routinely been included in municipal CWA settlement. Here are some examples:

Jackson, MS: Jackson paid a total of $437,916 as a civil penalty for its Clean Water Act violations
to the United States and the State of Mississippi. Jackson also agreed to spend $875,000 on a
private lateral supplemental environmental project in low income areas in the City.

Fort Smith, AR: Fort Smith paid a civil penalty of $300,000, and is required to performa
supplemental environmental project valued at a minimum of $400,000 to repair and replace
leaking private laterals for low-income residential homeowners who qualify for the program.
The SEP will help reduce the potential exposure of residents living in low-income portions of the
city to raw sewage.

Boston Water and Sewer Commission, MA: BWSC paid a civil penalty of $235,000 to the United
States. BWSC performed a SEP, at a cost of at least $160,000, to implement a leaking sewer
lateral lining program for 25 private sewer laterals within the City of Boston, Massachusetts.

Environmental Protection and Restoration SEPs

We have commonly included stream habitat restoration/protection SEPS in CWA consent decrees.
Here are some recent examples:

Gary, IN: GSD and the City will pay a civil penalty of $75,000 for its Clean Water Act violations to
the United States and the State of Indiana. GSD and the City will spend at least $175,000 on
supplemental environmental projects (SEPS) that involve the removal of invasive plant species
(particularly phragmites) and restore native vegetation to stream banks and riparian areas in
Northwest Indiana, including on the Grand Calumet River, a waterbody that has been impacted
by the overflows from GSD and the City sewer system {specifically at Pine Station Nature
Preserve “oxbow” a 19 —acre area of the bank of the Grand Calumet River). These SEPs will
deliver environmental benefits including improving habitats, eliminating an unnatural
monoculture, preventing shoreline erosion, increasing stormwater retention, benefiting local
hydrology, and improving natural filtration of wet weather flows.

RIDOT - The Rhode Island Department of Transportation (RIDOT) agreed to the transfer of
proper (and the placement of deed restrictions and covenants) to ensure that the parcels
would be maintained in their natural state in perpetuity.

Lima, OH: Lima paid $49,000 in civil penalties. In addition, Lima committed to perform an
Ottawa River stream bank revitalization SEP at an estimated cost of $218,400. The SEP will
improve the condition of the river bank in 20 designated areas by removing dead, diseased, and
compromised trees, and planting native grasses, wildflowers, and replacement trees to improve
the environmental characteristics of the river bank. The SEP is expected to improve water
quality and benefit the aquatic ecosystem in the Ottawa River

in the past, we also commonly included stormwater reduction projects as part of our municipal
settlements (such as the construction of rain gardens and other low impact development projects
to reduce runoff of contaminated stormwater), but we have moved away from these as “green
infrastructure” has become more a part of core injunctive relief.
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Advance monitoring SEPs

We have also had recent settlements that included advance monitoring requirements, where the
monitoring goes beyond what is required for injunctive relief purposes. Here is an example:

¢ NDOT (R9). The Nevada Department of Transportation, in addition to paying a civil penalty of
$120,000, will develop and implement a SEP valued at $200,000. The SEP involves advanced
water quality monitoring at three locations and posting of real-time monitoring data on a public
website.

Mitigation Projects

Generally, we have not included mitigation projects in CWA consent decrees other than as part of the
intrinsic injunctive relief in the case (i.e. mitigation to offset fill left in place in 404 cases). We did have
one settlement in recent years where a mitigation project was included to offset continuing
environmental impacts from wet weather facility dischargers being phased out under the CD:

e East Bay MUD: To offset harm from the wet weather facility discharges, which may continue
until the final compliance deadline, EBMUD will implement a mitigation project that reduces
pollutant loadings to San Francisco Bay until 2035.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGAR0Z]
Sent: 6/5/2019 2:29:28 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]; Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Koslow, Karin
[Koslow.Karin@epa.gov]; Porter, Amy [Porter. Amy@epa.gov]
Subject: RE: Revised SEP Note to Claire Murray

Attachments: DOJ Guidance on Third Party Payments.pdf

Just for everyone’s reference, the DOJ 3rd party payment memo is attached, which states as follows in the paragraph on
exceptions to the prohibition: “Third, the policy does not apply to payments expressly authorized by statute...”

From: Makepeace, Caroline

Sent: Wednesday, June 05, 2019 10:26 AM

To: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Koslow, Karin <Koslow.Karin@epa.gov>; Fogarty, Johnpc
<Fogarty.Johnpc@epa.gov>; Porter, Amy <Porter. Amy@epa.gov>

Subject: Revised SEP Note to Claire Murray

Revised per Larry’s comments. | cleaned up some typos and made one substantive change to the sentence in red below

Ex. 5 AC/DP

concerns.

Claire—

Ex. 5 AC/DP
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Ex. 5 AC/DP

Please let me know if | can provide any further information.

Susan

This may contain enforcement confidental or pt'ivileged material. Do not release without appropriate review. If you have received this message in error, please

inform the sender, and promptly delete.
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Message

From: Fogarty, Johnpc [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8546B387C687410D88EEEE387DADDF56-JFOGARO2]

Sent: 6/5/2019 2:20:36 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: RE: v quick g

| did not — rosemarie only

From: Makepeace, Caroline

Sent: Wednesday, June 05, 2019 10:17 AM

To: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: RE: v quick g

Yeah, that'll work.
BTW, did vou look at or revise this yesterday before RK sent to Larry? Or was it RK herself?

LETCTEOTHTIS
D2 5646010

Protection Ageney

confidental or p:ivﬁ egred roarerial. Do nov release without appropr

This may conram enfo e review, I you have recerved this miessage 1o ervor, please

triform the sender, and prompdy delere,

From: Fogarty, Johnpc
Sent: Wednesday, June 05, 2019 10:15 AM
To: Makepeace, Caroline <Makepeace Carcline@epa.gov>

Ex. 5 AC/DP

From: Makepeace, Caroline

Sent: Wednesday, June 05, 2019 10:06 AM

To: Fogarty, Johnpc <Fogarty ohnpo@ena.gov>
Subject: v quick g

I am reworking per Larry’s comments, the thank you to Claire Murray. Wondering if this statement is accurate or at

Ex. 5 AC/DP

{

ZO2-564.0012

This may contain enforcemnent confidential or privileged material. Do not release without appropriate review. Ifyou have received this message in error, please
inform the sender, and promptly delete.
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Message

From: Kabler, Lauren [Kabler.Lauren@epa.gov]

Sent: 8/21/2019 4:37:56 PM

To: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]; Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
CC: Koslow, Karin [Koslow.Karin@epa.gov]; Porter, Amy [Porter. Amy@epa.gov]

Subject: RE: URGENT: OECA AA Region 7 Visit - Respond to Q&A by COB today

| propose a few edits below. Thanks Kristin!

MAY CONTAIN SENSITIVE COMMUNICATION FOR INTERNAL DELIBERATIONS ONLY, ATTORNEY-CLIENT COMMUNICATION, ATTORNEY WORK
PRODUCT, AND/OR ENFORCEMENT SENSITIVE INFORMATION. DO NOT DISTRIBUTE QUTSIDE THE U.S. GOVERNMENT.

From: Buterbaugh, Kristin <Buterbaugh.Kristin@epa.gov>

Sent: Wednesday, August 21, 2019 12:09 PM

To: Kelley, Rosemarie <Kelley.Rosemarie @epa.gov>

Cc: Koslow, Karin <Koslow.Karin@epa.gov>; Kabler, Lauren <Kabler.Lauren@epa.gov>
Subject: RE: URGENT: OECA AA Region 7 Visit - Respond to Q&A by COB today

Here is my proposed response for item two.

Ex. 5 Deliberative Process (DP)

Ex. 5 AC/DP

Kristin Buterbaugh

Special Assistant

OECA - Office of Civil Enforcement
U.S. Environmental Protection Agency
WIC South 3119C

1200 Pennsvlvania Avenue, NW
Washington, DC 20460

(202) 564-4479

Buterbaugh Eristindens.goy
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This email may contain deliberative, attorney-client, attorney work product, or otherwise privileged material. Do not
release under FOIA without appropriate review. If this email has been received by you in error, you are instructed to
delete it from your machine and all storage media whether electronic or hard copy.

From: Mirza, Sabah <Mirza Sabahi@ena gov>

Sent: Wednesday, August 21, 2019 10:52 AM

To: OECA Office Directors and Deputy Directors <QECA Office Directors and Deputy Directors@epa.gov>

Cc: Johnson, Kathleen <ighnson. Kathisen®@epa.gov>; Buterbaugh, Kristin <Buterbaueh. Kristin@epa.gov>; Shiffman, Cari
<Shiffman.Cari@epa.gov>; Segall, Martha <Segall.Martha@epa.gov>; VanTil, Barbara <vantil.harbara®@epa.gov>; King,
Carol <King.Carol@epa.pov>; Vizard, Elizabeth <Vizard Elizabeth@ena.gov>; Pollins, Mark <Pollins. Mark@ena.gov>;
Makepeace, Caroline <Makepeace. Cargline@epa.gov>; Fogarty, Johnpe <Fogarty Jobhnpoc@enpagov>

Subject: URGENT: OECA AA Region 7 Visit - Respond to Q&A by COB today

Hi all,

| sincerely apologize for this short notice - we just received some anticipated questions from Region 7 for the Q&A
session at the all-hands meeting. We've tagged individuals who we think can help answer these questions for Susan and
Larry. Please reply to me and Cari by COB today.

1. We could use a little clarity on SEPS and mitigation. Our understanding is that the EPA SEP Policy is unchanged,
and that there is no change on use of SEPs in administrative cases. Is that true? On civil judicial cases, can you
explain what DOJ’s position is on SEPs? And on mitigation? Finally, is any of this written down anywhere?

e Caroline Makepeace and John Fogarty

Ex. 5 Deliberative Process (DP)

3. With Newark, lead is back in the national news again. Can you talk about what you see as the role of the
enforcement program in attacking childhood blood lead poisoning?
e Carol King, Liz Vizard, Stephanie Brown

4. We are hearing some concerns from our states about the Drinking Water NCI. We will continue to engage our
states at a regional level but can you talk about how OECA plans to collaborate with states on NCI
implementation?

e Mark Pollins, Carol King, Barbara VanTil, Martha Segall

5. The realignment has been a major change in Region 7. What is your perspective on how the realignment is
going? What do you see as the biggest benefits of this change moving forward?
¢ Kathleen, Rosemarie, David H.

Thanks,
Sabah

PRBID D 0 A T 1N D P £0h £ PN MDD 10D £ £ £l L PN IND

Sabah Mirza, Special Assistant

Office of Enforcement and Compliance Assurance
1.8, Environmental Protection Agency

1200 Pennsylvania Avenue NW, 32078 WIC South
Washington, DC 20460
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Office: 202-564-8176
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Message

From: Koslow, Karin [Koslow.Karin@epa.gov]

Sent: 8/9/2019 2:37:24 PM

To: OECA-OCE-MANAGERS [OECAOCEMANAGERS@epa.gov]

CC: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]

Subject: FW: DOJ Begins Rejecting SEPs In Municipal Settlements, Undercutting Policy
FYI below.

Thanks,

Karin

From: Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Sent: Friday, August 09, 2019 10:16 AM

To: Regi
<ECAD_

onal Counsels and Deputies <Regional_Counsels_and_Deputies@epa.gov>; ECAD Directors and Deputies
Directors_and_Deputies@epa.gov>

Cc: Koslow, Karin <Koslow.Karin@epa.gov>; Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Porter, Amy

<Porter.
Subject:

Amy@epa.gov>
FW: DOJ Begins Rejecting SEPs In Municipal Settlements, Undercutting Policy

RC and ECAD colleagues:

| wanted to make you aware of this story on SEPs from InsideEPA, as you may get similar inquiries from outside parties

orthep

Larry

ress. FYl, our response to InsideEPA was the following:

EPA has not changed its 2015 policy regarding supplemental environmental projects (SEPs) in settlement
agreements. A SEP is a beneficial environmental project or activity to which a party agrees that goes beyond
what could legally be required in order for the party to return to compliance. On November 7, 2018, former
Attorney General Jeff Sessions issued a Department of Justice (DOJ) policy entitled Principles and Procedures for
Civil Consent Decrees and Settlement Agreements with State and Local Governmental Entities — see
https://www.justice.gov/opa/pr/justice-department-releases-memorandum-litigation-guidelines-civil-consent-
decrees-and. As a policy matter, DOJ requires that judicial settlements with a state or local entity that include
SEPs must first be reviewed and approved by the Associate Attorney General.
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.COM

ws service from the publishers of Inside EPA

DOJ Begins Rejecting SEPs In Municipal Settlements,
Undercutting Policy

August 08, 2019

AUSTIN, TX -~ The Department of Justice (DOJ) is rejecting supplemental environmental projects (SEPs) in settlements it is negotiating with
local governmental agencies, a move that appears to undercut department policy that says it will approve the projects as part of deals provided

they comply with EPA’s SEP policy, atiorneys say.

The rejections have begun being communicated over the past month, according to one industry attorney familiar with negotiations in several
clean water settlements between DOJ and local governments, coming after years of negotiations where DOJ officials indicated the projects

were likely to be approved.

A second source, industry attorney Nathan Vassar, told an Aug. 1 session of the Texas Environmental Superconference here that if attorneys
have a SEP to propose as part of a federal settlement, “it will take some real convincing because apparently the ongoing discussions -- and this

is more at DOJ than it is at EPA -- are that, ‘We’re not going to allow SEPs as part of the enforcement protocol.”

Vassar said this marks a change from past practice, when Trump officials told attorneys representing municipalities that their broader efforts to
limit the use of SEPs would not generally apply in settlements involving local government entities. “We were told on several occasions, 'On

municipal enforcement, if you like your SEP, you can keep your SEP’,” he said.

However, that is no longer the case, Vassar said. “We learned just this week, it may be news to some . . . A SEP as a part of an enforcement

mechanism is not going to be pursued as a part of this administration.”

A DOJ spokesman denies there has been a policy change, saying all department guidance is being followed and declining to comment on

whether new guidance has been issued.

DOJ's “Environment and Natural Resources Division [(ENRD)] is following all current [DOJ] memoranda, including those issued by the Division

itself and by the Attorney General,” the spokesman says.
The spokesman declined to clarify whether that means SEPs can be approved or if there is a new document prohibiting them.

An EPA spokesman says the agency has not changed its 2015 policy regarding use of SEPs in settiement agreements. But the spokesman
noted that former Attorney General Jeff Sessions, in a 2018 policy, had required that “judicial settlements with a state or local entity that include

SEPs must first be reviewed and approved by the Associate Attorney General.”

The new prohibition on SEPs renews focus on the issue, which has raised concerns in the past. The concern stemmed initially from Sessions’
Sune 2017 msms banning settlements that included payments to third parties. Sessions opposed such payments because the parties were

“neither victims nor parties to the lawsuits.”
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Some GOP lawmakers also complained that such settlements amount to "sweetheart deals” for environmental groups that benefitted from

SEPs.

But many attorneys warned at the time that the prohibition would drasticaily impair their ability 1o sstils EPA-related cases, and they strongly

defended SEPs as providing a major incentive for environmental settlements with local both governments and private industry.

o that any limitation on the use of SEPs would hamper their efforts to expand the use of

SEPs to offset stipulated penalties.

EPA Policy

srotscts that comply with EPA’s 2015 SEP policy.

Then, Sessions in 2 Movemnbsr 2018 policy wrote that settlements with municipal entities that included SEPs had to win approval from the

associate attorney general for ENRD.

While the policy barring payments to third parties has been implemented, it faces some legal uncertainty as a federal court in Washington, D.C.,
has zo far declined a DOJ request to drop a SEP from an already approved settlement with Harley Davidson -- more than two years after the

request was first made.

Now, industry sources say DOJ is now rejecting approvals of municipal SEPs, raising questions about how to proceed.

“What we are starting to see happen is where we proposed SEPs we thought would be OK, and that everyone indicated were OK, but of course

did not have final approval, are now getting rejected,” the first industry source says.

DOJ is communicating to these attorneys that the settlements will not be approved if they contain the SEPs, but the source says it is unclear

who made the change and why. No one at DOJ “has cited new documents to us,” the source says.

It is also unclear whether any of the settling parties will seek to challenge the rejection of the SEPs. "We have to debate, 'Ok do you challenge it
and go to higher levels to try to convince [DOJ] why you should be able to do this, or do you just say, ‘OK, we’re going to put more money in the

penalty?”

These discussions are “just happening now . . . we are engaged in thinking about that right now.” The answer will be based on how badly the
setting party wants to do the SEP “or whether it can get the case done, pay more money and move on,” the source adds. “We have to think

about each case and whether it is worth having that fight.”

This source has “not had any direct discussions with someone at DOJ or EPA other than being told they are not accepting that SEP.”

The attorney notes that including SEPs in local government settlements has “been very valuable” and “helped us get to agreements in
situations where municipalities feel very strongly that if they pay money it should go toward the community, and hopefully go to improving water

quality for the community, and not get sent to D.C. to go to some federal agency.”
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City councils are more apt to approve settlements if they include incentives such as SEPs that require tree planting or repairing a sewer line,
the source explains. However, it is also unclear, the source notes, whether dropping a SEP at this stage will tank the overarching settlement

and result in litigation.

The industry source says when the policies first came out, it appeared they would not restrict SEPs by municipalities unless the governments

were paying contractors to do the work, rather than having their own employees do so.

Now, the source says, even if a city employee were to plant trees on private property as part of a SEP, that appears to be prohibited as well,

because DOJ “would say you are providing value to that property owner, and that is something you cannot do."

The source adds that if all SEPs are effectively banned, that would “be really unfortunate” because “they helped make it easier to reach

agreements and provided real environmental benefits to communities.”

The source says it is difficult to identify the universe of threatened SEPs because the Trump DOJ has not initiated many cases, so a lot of the

cases being negotiated were started under the Cbama administration, continued into Trump “and now we're being told we can't do it.”

The source says the policy is less problematic if “it is only the policy for the next year and a half.” But if it “lasts into another administration,” then

it would “affect a lot of cases” and have a “substantial” impact on settlements.

The last case this source was involved with that had a SEP -- which required a city to improve a stream -- was approved by a court in early

2018. -- Dawn Reeves (dresves@ivonews com) & Lee Logan (logan@ivensws com)

Related News | Litigation | Transition 2016-2017 |
220946
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Message

From:
Sent:
To:

Subject:

Porter, Amy [Porter.Amy@epa.gov]

7/17/2019 9:20:27 PM

Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Koslow, Karin [Koslow.Karin@epa.gov]; Fogarty, Johnpc
[Fogarty.Johnpc@epa.gov]; Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]; Makepeace, Caroline
[Makepeace.Caroline@epa.gov]

FW: Draft email to Claire Murray re SEPs

Resending the last email that was worked on but never sent — re whether it might be useful for the next communication.
(I'll be re-reading it concurrently but wanted to get it to you all asap.)

From: Porter, Amy

Sent: Wednesday, June 05, 2019 3:00 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Cc: Rosemarie Kelley (Kelley.Rosemarie@epa.gov) <Kelley.Rosemarie@epa.gov>; Koslow, Karin
<Koslow.Karin@epa.gov>; Johnpc Fogarty <Fogarty.Johnpc@epa.gov>; Makepeace, Caroline
<Makepeace.Caroline@epa.gov>

Subject: Draft email to Claire Murray re SEPs

Susan — Please see draft email below for you to send to Claire Murray as discussed. Please let us know if you have any

guestions.

Thanks,
Amy

Claire—

Ex. 5 AC/DP
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Ex. 5 AC/DP

Please let me know if | can provide any further information.

Susan
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Message

From: Denton, Loren [Denton.Loren@epa.gov]

Sent: 6/14/2019 1:27:38 AM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
Subject: Re'Ex7(A)Sep

| agree. Thanks.

Sent from my iPhone

OnJun 13, 2019, at 8:27 PM, Kelley, Rosemarie <Kelley. Rosemarie @ena.gov> wrote:

Frankly, | am not sure the outcome will be any different.

Rosemarie

On Jun 13, 2019, at 6:40 PM, Denton, Loren <Denton. loren@epa.zov> wrote:

Rosemarie,

Ex. 5 AC/AWP/DP, Ex. 7(a)

Sorry for the confusion | likely created on this one.

Loren

Loren Denton, Chief

Municipal Branch
Water Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. EPA (2243A)
Washington, D.C. 20460
Phone: (202) 564-1148

CONFIDENTIAL: This transmission may contain deliberative, attorney client, attorney
work product, or otherwise privileged material. Do not release under FOIA without
appropriate review. If this message was sent to you in error, you are instructed to
delete this message from your machine and all storage media whether electronic or

hard copy.

From: Makepeace, Caroline

Sent: Thursday, June 13, 2019 5:47 PM

To: Denton, Loren <Denton.loren@epa.gov>
Cc: Rae, Sarah.<Eas

Subject: RE:

Ex. 7(A)

Sarah@epagov>; Zimny, James <gimny.iames@epa.gov>

Sep
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Ex. 5 AC/AWP/DP, Ex. 7(a)

202-564-560312

5 Ay contain end

ed marerial, Do not release without approprate review. I you have

reeeived h 13 Message n ELOT, picase inform the Serder, aﬂd pt'()ﬂl;,)?l\/f" aelete.

From: Denton, Loren

Sent: Thursday, June 13, 2019 5:40 PM

To: Makepeace, Caroline <Makepeace Caroline@epa.gov>

Cc: Rae, Sarah <fae.Sarah@epa.gov>; Zimny, James <zimny.iames@ena.gov>
Subject: RE: iEx. 7(A)Sep

Ex. 5 AC/AWP/DP, Ex. 7(a)

Loren Denton, Chief

Municipal Branch

Water Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. EPA (2243A)

Washington, D.C. 20460

Phone: (202) 564-1148

CONFIDENTIAL: This transmission may contain deliberative, attorney client, attorney
work product, or otherwise privileged material. Do not release under FOIA without
appropriate review. If this message was sent to you in error, you are instructed to
delete this message from your machine and all storage media whether electronic or
hard copy.

From: Makepeace, Caroline

Sent: Thursday, June 13, 2019 5:29 PM

To: Denton, Loren <Dentonloren@iepasow>

Cc: Rae, Sarah <Rag. Sarahi@epa.gov>; Zimny, James <zimnv.iames@epa. gov>
Subject: RE: {gx 7(a)iS€p

. Ex. 5 AC/AWP/DP, Ex. 7(a)
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From: Denton, Loren
Sent: Thursday, June 13, 2019 5:28 PM
To: Makepeace, Caroline <Makepeace Carcline@epa.gov>

Cc: Rae, Sarah <Rae SaraluBepa.gov>; Zimny, James <zimny.james@ispa.gov>
Subject: REiEx. 7(A)iSep

Ex. 5 AC/AWP/DP, Ex. 7(a)

Loren Denton, Chief

Municipal Branch

Water Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. EPA (2243A)

Washington, D.C. 20460

Phone: (202) 564-1148

CONFIDENTIAL: This transmission may contain deliberative, attorney client, attorney
work product, or otherwise privileged material. Do not release under FOIA without
appropriate review. If this message was sent to you in error, you are instructed to
delete this message from your machine and all storage media whether electronic or
hard copy.

From: Makepeace, Caroline

Sent: Thursday, June 13, 2019 5:25 PM

To: Denton, Loren <Dienton.loren@ens.gov>

Cc: Rae, Sarah <Rae.SaraluBepa.gov>; Zimny, James <zgimny.iames@ispa.gov>
Subject: RE: g, 7(A) Sep

Ex. 5 AC/AWP/DP, Ex. 7(a)

From: Denton, Loren
Sent: Thursday, June 13, 2019 5:17 PM
To: Makepeace, Caroline <pMakspeace Carcline@epa.gov>

Cc: Rae, Sarah <Rae.Sarahi@epa.gov>; Zimny, James <zimnv.iames@epa. gov>
Subject: [, 7(a)iSeP

Caroline:

ED_004082K_00004693-00003



Ex. 5 AC/AWP/DP, Ex. 7(a)

Loren

Loren Denton, Chief

Municipal Branch

Water Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. EPA (2243A)

Washington, D.C. 20460

Phone: (202) 564-1148

CONFIDENTIAL: This transmission may contain deliberative, attorney client, attorney
work product, or otherwise privileged material. Do not release under FOIA without
appropriate review. If this message was sent to you in error, you are instructed to
delete this message from your machine and all storage media whether electronic or
hard copy.
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Message

From: Koslow, Karin [Koslow.Karin@epa.gov]

Sent: 5/21/2019 4:58:03 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

Subject: My comments for your consideration - FW: FOR REVIEW - Draft email to send to Susan B re Prep for DOJ on SEPs and
muni issues

Attachments: Draft Email for Susan Bodine re Prep for DOJ on SEPs and Munis.docx

| think you should review, but thought I'd share my reactions —-

Ex. 5 Deliberative Process (DP)

Thanks,
Karin

From: Makepeace, Caroline

Sent: Tuesday, May 21, 2019 12:46 PM

To: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>

Cc: Fogarty, Johnpc <Fogarty. Johnpc@epa.gov>; Porter, Amy <Porter. Amy@epa.gov>; Koslow, Karin
<Koslow.Karin@epa.gov>

Subject: FOR REVIEW - Draft email to send to Susan B re Prep for DOJ on SEPs and muni issues

RK -

5 AC/DP

Let us know if you have edits, concerns, etc.

Caroline Makepeace

s
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This may contain enfercement confidential or privileged material. Do not release without appropriate review. If you have received this message in error, please
inform the sender, and prompty delete.
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 4/15/2019 3:36:45 AM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

CC: Pollins, Mark [Pollins.Mark@epa.gov]

Subject: Re: Does this summarize Susan's request for SEP briefing prep?

Thank you, Rosemarie. I’ll send this Monday morning.
Sent from my iPhone

On Apr 14, 2019, at 2:22 PM, Kelley, Rosemarie <kellev Rosemarie@epa. zov> wrote:

Caroline —

Ex. 5 AC/DP

Rosemarie — Is there anything else vou would add for guidance for developing matierals for Susan?

ED_004082K_00004745-00001



i

Rosemarie

From: Porter, Amy

Sent: Friday, April 12, 2019 4:48:56 PM

To: Kelley, Rosemarie

Cc: Pollins, Mark

Subject: Does this summarize Susan's request for SEP briefing prep?

Rosemarie — | want to send this to Caroline, and cc John, Mark {acting for you next week and has a "to
do” item below) and Susan O’Keefe {(who will be acting for me next week) and Apple who will be acting
next Friday. Can you please let me know if you think this captures everything?

Thx

Caroline —

Ex. 5 AC/DP

Rosemarie — Is there anything else vou would add for guidance for developing matierals for Susan?

Amy Porter, Director

Crosscutting Policy Staff

Office of Civil Enforcement

US Environmental Protection Agency
202-564-2431
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Message

From: Theis, Joseph [Theis.Joseph@epa.gov]

Sent: 4/4/2019 5:15:39 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Pollins, Mark [Pollins.Mark@epa.gov]
Subject: Ex. 7(A)

Got it.

Joseph G. Theis

Associate Director

Water Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. EPA (2243A)

1200 Pennsylvania Ave, NW

Washington, D.C. 20460

(202)564-4053

This email may contain deliberative, attorney-client, attorney work product or otherwise privileged material. Do not
release under FOIA without appropriate review. If this email has been received by you in error, you are instructed to
delete it from your machine and all storage media whether electronic or hard copy.

From: Kelley, Rosemarie
Sent: Thursday, April 04, 2019 1:13 PM

To: Pollins, Mark <Pollins.Mark@epa.gov>; Theis, Joseph <Theis.Joseph@epa.gov>
Subject: Ex. 7(A)

Please do not forward Larry’s email. Thanks.

Rosemarie

From: Kelley, Rosemarie

Sent: Thursday, April 04, 2019 1:12 PM

To: Pollins, Mark <Pollins.Mark@epa.gov>; Theis, Joseph <Theis.Joseph@epa.gov>
Subject: ! Ex. 7(A) i

Mark, Joe—
Please see Larry’s note to Susan below.

Rosemarie

From: Starfield, Lawrence
Sent: Wednesday, April 03, 2019 7:01 PM
To: Kelley, Rosemarie <Kglley Bosemarie@epa.gov>

Subject:i Ex. 7(A)

FYL.
This message is CONFIDENTIAL, and may contain legally privileged information. If you are not the intended recipient, or

believe you received this communication in error, please delete it immediately, do not copy, and notify the sender.
Thank you.
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From: Starfield, Lawrence
Sent: Wednesday, April 03, 2019 7:01 PM
To: Susan Bodine (bodinesusan@epa.pov) <bodine.susani@ens. o

Subject: EX. 7(A)

Susan,

Ex. 5 AC/AWP/DP, Ex. 7(a)

Larry
This message is CONFIDENTIAL, and may contain legally privileged information. If you are not the intended recipient, or

believe you received this communication in error, please delete it immediately, do not copy, and notify the sender.

Thank you.
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 6/5/2019 6:53:16 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
Subject: RE: Revised SEP Note to Claire Murray -- as of 2:23
LOL!

From: Kelley, Rosemarie

Sent: Wednesday, June 05, 2019 2:53 PM

To: Porter, Amy <Porter.Amy@epa.gov>

Subject: RE: Revised SEP Note to Claire Murray -- as of 2:23

Thanks. 'm in a meeting with them right now so it would be awkward for me to send now.

Rosemarie

From: Porter, Amy

Sent: Wednesday, June 05, 2019 2:51 PM

To: Kelley, Rosemarie <islley. Rosemarie®epa gov>; Makepeace, Caroline <Makepeace Carcline@epa.gov>; Koslow,
Karin <Kgslow. Karin@epa.gov>; Fogarty, Johnpe <Fogarty ohnpo@epa.gov>

Subject: RE: Revised SEP Note to Claire Murray -- as of 2:23

Will do.

From: Kelley, Rosemarie

Sent: Wednesday, June 05, 2019 2:49 PM

To: Makepeace, Caroline <M akepeace Caroline@epa.cov>; Porter, Amy <Porter Amy@epa.goev>; Koslow, Karin
<Koslow Karin@epa.gov>; Fogarty, Johnpe <Fogariv.ohnpofiepa.goe>

Subject: RE: Revised SEP Note to Claire Murray -- as of 2:23

I made one small change below. Otherwise it looks good.
Amy — could you send this email to Susan and Larry? Thanks.

Rosemarie

From: Makepeace, Caroline

Sent: Wednesday, June 05, 2019 2:34 PM

To: Porter, Amy <Porter Amv@epa.gov>; Kelley, Rosemarie <kslley, Rosemarie@epa. gov>; Koslow, Karin
<koslow Karin@ena,gov>; Fogarty, Johnpe <Fogariy. johnpoe@epa.goy>

Subject: RE: Revised SEP Note to Claire Murray -- as of 2:23

Please see proposed edits below, inred. | think the following addresses your concern, Rosemarie, if it was about what

Ex. 5 AC/DP

Claire—

ED_004082K_00004784-00001



Ex. 5 AC/DP

Again, my thanks for the recent meeting and thoughtful discussion of this important issue. | hope that we may hear

from your soon so that we can move our judicial cases forward and address environmental violations in a timely
manner.

Please let me know if | can provide any further information.

Susan
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Protection Agency

This mav conta sial or privileged marerial, Do not release withour approvriate review. If you have received this message in ervor, please
P [ B / [ B

inform the send

From: Porter, Amy

Sent: Wednesday, June 05, 2019 12:50 PM

To: Makepeace, Caroline <M zkepeacs Caroline@epa.gov>; Kelley, Rosemarie <Kelley. Rosemarie@epa.zov>; Koslow,
Karin <Koslow. Karin@epa gov>; Fogarty, Johnpe <Fogarty Johnpo@ena.gov>

Subject: RE: Revised SEP Note to Claire Murray

Rosemarie — | just saw your email Ex 5 ACIDP Can you please be more specific?

Thanks
Amy

From: Makepeace, Caroline

Sent: Wednesday, June 05, 2019 10:26 AM

To: Kelley, Rosemarie <Kelley Rosemarie@epa gov>; Koslow, Karin <Koslow Karin@epa.goy>; Fogarty, Johnpe
<Fogarty ohnpo@epa.gov>; Porter, Amy <Porter.Amy@epa.gov>

Subject: Revised SEP Note to Claire Murray

Revised per Larry’s comments. | cleaned up some typos and made one substantive change to the sentence in red below

Ex. 5 AC/DP

Claire—

Ex. 5 AC/DP
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Ex. 5 AC/DP

Please let me know if | can provide any further information.

Susan

This may contain enforcement confidential or privﬂeged material. Do not release without appropriate review. If you have received this message in error, please

iIl{OtTn t]1e sendet', and prompﬂy dﬁlﬁ[&
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Message

From: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]

Sent: 6/5/2019 4:58:08 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Koslow, Karin [Koslow.Karin@epa.gov]
Subject: Tentative Agenda for June OCE All Hands

New hires and interns/law clerks
Trainings

Reminder to run Elscreen; importance
Diversity and Inclusion

SEP update

DOJ/EPA MOU

Budget

Ethics

Case

LN U RN

Ex. 7(A)

Kristin Buterbaugh

Special Assistant

OECA - Office of Civil Enforcement
U.S. Environmental Protection Agency
WIC South 3119C

1200 Pennsvlvania Avenue, NW
Washington, DC 20460

(202) 564-4479

Buterbaugh Kristini@eps.gov

This email may contain deliberative, attorney-client, attorney work product, or otherwise privileged material. Do not
release under FOIA without appropriate review. If this email has been received by you in error, you are instructed to
delete it from your machine and all storage media whether electronic or hard copy.
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 4/1/2019 8:02:19 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
Subject: RE: Has OLC ever opined on SEP policy?

OK I'll follow up. Caroline is not answering. (she is on AL)

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 4:01 PM

To: Porter, Amy <Porter.Amy@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

No, but this is not a rush. The conversation has moved on.

From: Porter, Amy

Sent: Monday, April 01, 2019 4:01 PM

To: Kelley, Rosemarie <Kelley. Rosemaris@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

Or is he with you?

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:59 PM

To: Porter, Amy <Forter AmyviEiana gov>
Subject: RE: Has OLC ever opined on SEP policy?

On DOJ call now. SEPs are an issue for Jeff Clark.

From: Porter, Amy

Sent: Monday, April 01, 2019 3:58 PM

To: Kelley, Rosemarie <kKelley Rosemarie@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

| don’t know but will check with Caroline.

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:51 PM

To: Porter, Amy <Porter AmvEana gov>
Subject: Has OLC ever opined on SEP policy?

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 4/1/2019 8:00:10 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
Subject: RE: Has OLC ever opined on SEP policy?

Oh shoot, Caroline is out. Calling Fog

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:59 PM

To: Porter, Amy <Porter.Amy@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

On DOJ call now. SEPs are an issue for Jeff Clark.

From: Porter, Amy

Sent: Monday, April 01, 2019 3:58 PM

To: Kelley, Rosemarie <Kelley. Rosemaris@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

I don’t know but will check with Caroline.

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:51 PM

To: Porter, Amy <Forter AmyviEiana gov>
Subject: Has OLC ever opined on SEP policy?

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014

ED_004082K_00004807-00001



Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 4/1/2019 7:59:39 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]
Subject: RE: Has OLC ever opined on SEP policy?

Calling Caroline now

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:59 PM

To: Porter, Amy <Porter.Amy@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

On DOJ call now. SEPs are an issue for Jeff Clark.

From: Porter, Amy

Sent: Monday, April 01, 2019 3:58 PM

To: Kelley, Rosemarie <Kelley. Rosemaris@epa.gov>
Subject: RE: Has OLC ever opined on SEP policy?

I don’t know but will check with Caroline.

From: Kelley, Rosemarie

Sent: Monday, April 01, 2019 3:51 PM

To: Porter, Amy <Forter AmyviEiana gov>
Subject: Has OLC ever opined on SEP policy?

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Koslow, Karin [Koslow.Karin@epa.gov]

Sent: 9/9/2019 5:45:04 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

Subject: My comments in redline - FW: Wheeler Fact Sheet on SEPs

Attachments: OECA SEPs in Muni Cases Fact Sheet.v2.docx

importance: High

I've included my comments in redline, but you may not agree, so sending to you to expedite getting this back to Caroline
& John.

| also note that Susan asked for a fact sheet on DOJ’s policy — that’s not what this is. | wonder if we also need to develop
a true “fact sheet” that summarizes the key relevant elements of the policy, as background for the Administrator.

-Karin

From: Makepeace, Caroline <Makepeace.Caroline@epa.gov>

Sent: Monday, September 09, 2019 12:52 PM

To: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Koslow, Karin <Koslow.Karin@epa.gov>; Porter, Amy
<Porter. Amy®@epa.gov>

Cc: Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>

Subject: Wheeler Fact Sheet on SEPs

Please see attached draft. John has already reviewed and made helpful comments (Thx!)

TG

W2- 5040012

This may contain enforcemnent confidential or privileged material. Do not release without appropriate review. Ifyou have received this message in error, please

in(orm the sender, and promptly ddﬁtﬁ.
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Message

From: Conway, Timothy [Conway.Tim@epa.gov]

Sent: 8/28/2019 1:49:02 AM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

Subject: Re: DOJ just issued a new memo on Using Supplemental Environmental Projects (“SEPs”} in Settlements with State

and Local Governments

Thanks— tough situation

Sent from my iPhone

On Aug 27, 2019, at 7:51 PM, Kelley, Rosemarie <Kelley Rosemarie(@epa.gov> wrote:

All --

Here is the desk statement we developed to respond to questions about DOJ's new policy on
SEPs:

Questions regarding DOJ’s 8/21/19 policy on supplemental environmental
projects (SEPs) should be directed to DOJ's Office of Public Affairs. ASEPisa
voluntary beneficial environmental project that goes beyond compliance
requirements and that is taken into consideration by the government when
setting an appropriate penalty amount. EPA has not changed its 2015 policy
regarding SEPs in settlement agreements and will continue to support SEPs in
administrative cases.

The OECA communications director will share it with your PADs but | want to make sure you
have it as well.

Rosemarie Kelley, Director
Office of Civil Enforcement
OECA

From: Kelley, Rosemarie

Sent: Wednesday, August 21, 2019 1:54 PM

To: Regional Counsels and Deputies <Regional Counsels and Deputies@epa.gov>; OECA-OCE-
MANAGERS <QECAOCEMANAGERS @epa.gov>; Makepeace, Caroline <Makepeace.Caroline@epa.gov>;
ECAD Directors and Deputies <ECAD Directors and Deputies@epa.gov>; OECA Office Directors and
Deputy Directors <QECA Office Directors_and Deputy Directors@epa.gov>; Starfield, Lawrence
<Starfield.Lawrence@epa.gov>; Susan Bodine (bodine.susan@epa.gov) <bodine.susan@epa.gov>

Cc: Buterbaugh, Kristin <Buterbaugh.Kristin@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov>; Mirza,
Sabah <Mirza.Sabah@epa.gov>

Subject: RE: DOJ just issued a new memo on Using Supplemental Environmental Projects (“SEPs”) in
Settlements with State and Local Governments

| apologize for not including the link. Here it is:
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https://www.justice.gov/enrd/page/file/1197056/download

From: Kelley, Rosemarie

Sent: Wednesday, August 21, 2019 1:26 PM

To: Regional Counsels and Deputies <Regional Counsels and Deputies@epa.gov>; OECA-OCE-
MANAGERS <QECAQOCEMANAGERS@epa.gov>; Makepeace, Caroline
<Makepeace.Caroline@epa.gov>; ECAD Directors and Deputies

<ECAD Directors and Deputies@epa.gov>; OECA Office Directors and Deputy Directors
<QECA Office Directors and Deputy Directors@epa.gov>; Starfield, Lawrence
<Starfield.Lawrence@epa.gov>; Susan Bodine (bodine.susan@epa.gov)
<bodine.susan@epa.gov>

Cc: Buterbaugh, Kristin <Buterbaugh.Kristin@epa.gov>

Subject: DOJ just issued a new memo on Using Supplemental Environmental Projects (“SEPs”)
in Settlements with State and Local Governments

All—

 want to let you know that DOJ just issued a memo on Using Supplemental Environmental
Projects (“SEPs”) in Settlements with State and Local Governments minutes ago.

More to come on next steps, but | thought you should know about this memo.

Rosemarie

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance

202-564-4014
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Message

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCA012DF62C58C4D22-RKELLEY]

Sent: 8/19/2019 11:33:50 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]

Subject: Re: SEPs

| don’t think if that makes sense to discuss with WED. | think we should invite Caroline to join us for the weekly with
Larry tomorrow at 11.
Rosemarie

On Aug 19, 2019, at 7:25 PM, Koslow, Karin <Egslow. Karind@epa.gov> wrote:

Should | ask Caroline to come to WED General tomorrow so we can discuss..?

Karin Koslow

Deputy Director, Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
202-564-0171

Begin forwarded message:

From: "Makepeace, Caroline" <Mzakepsace Carcline@spa.govy>

Date: August 19, 2019 at 4:25:06 PM EDT

To: "Kelley, Rosemarie” <kelley Rosemarie@epa.gov>

Cc: "Fogarty, Johnpc" <Fopariy. ohnpc@spa.gov>, "Buterbaugh, Kristin"
<Buterbaugh. Kristin®ena.gov>, "Koslow, Karin" <Koslow. Karin@ena.gov>
Subject: Re: SEPs

Ex. 5 AC/DP

Sent from my iPhone

On Aug 19, 2019, at 3:36 PM, Kelley, Rosemarie <Kalley Rosemarie®@ena.gov> wrote:

Ex. 5 AC/DP

Rosemarie
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From: Starfield, Lawrence <Starfisld Lawrence@epa.gov>

Sent: Monday, August 19, 2019 3:31 PM

To: Kelley, Rosemarie <Kelley Rosemarie@epa gov>; Koslow, Karin
<Kgslow. Rarin@ena.gov>

Subject: SEPs

Rosemarie/Karin,

Ex. 5 AC/DP

To discuss.

Larry

This message is CONFIDENTIAL, and may contain legally privileged
information. If you are not the intended recipient, or believe you

received this communication in error, please delete it immediately, do
not copy, and notify the sender. Thank you.
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Message

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCAQ012DF62C58C4D22-RKELLEY]

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
Sent: 7/8/2019 2:10:59 PM

To: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]

Subject: FW:E Ex. 5 AC/DP

Rosemarie Kelley, Director
Office of Civil Enforcement

OECA

From: Fried, Gregory

Sent: Wednesday, July 3, 2019 2:35 PM

To: Kelley, Rosemarie

Cc: Brooks, Phillip; Chapman, Apple; Koslow, Karin; Bt

Subject: Rei Ex. 5 AC/DP

jterbaugh, Kristin

Ex. 5 AC/AWP

Sent from my iPhone

On Jul 3, 2019, at 1:52 PM, Kelley, Rosemarie <Kelley.Rosemarie@epa.gov> wrote:

Greg —

Ex. 5 AC/AWP

Rosemarie

From: Palmer, Leif

Sent: Wednesday, July 03, 2019 11:10 AM

To: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>
Cc: Koslow, Karin <Koslow.Karin@epa.gov>; RAORC.SPECIALASSISTANT

<R40RC.SPECIALASSISTANT@epa.gov>

Subject: RE:

Ex. 5 AC/DP

Rosemarie & Karin

Ex. 5 AC/AWP
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Ex. 5 AC/AWP

If you have any questions please cc: Matt Hicks (special assistant) in any emails to me.

From: Kelley, Rosemarie

Sent: Monday, July 1, 2019 3:24 PM

To: Regional Counsels and Deputies <Regional Counsels and Deputies@epa.gov>
Cc: Koslow, Karin <Koslow.Karin@epa.gov>

Sujecti  Ex. 5 AC/DP

Regional Counsels,

Happy July 1! Given that it is the beginning of the 4™ quarter of FY19, Karin and | would

Ex. 5 AC/DP

Rosemarie

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCA012DF62C58C4D22-RKELLEY]

Sent: 7/2/2019 8:52:37 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: FW: SEPs |n Ex. 7(A)

FYl

From: Schaaf, Eric

Sent: Tuesday, July 02, 2019 4:22 PM

To: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Simon, Paul <Simon.Paul@epa.gov>

Cc: Feinmark, Phyllis <Feinmark.Phyllis@epa.gov>; Shapiro, Naomi <Shapiro.Naomi@epa.gov>; Sawyer, William
<Sawyer.William@epa.gov>

Rosemarie — Thanks for the follow-up. We’ll move ahead with EX7(A)and await further feedback on; EX. 7(A)

From: Kelley, Rosemarie
Sent: Tuesday, July 2, 2019 3:52 PM
To: Schaaf, Eric <Schaal.Ericfepa.gov>; Simon, Paul <Simon.Faul@epa.sov>

Subject: FW: SEPs in

Eric, Paul—

Ex. 7(A)

case

Ex. 5 AC/AWP/DP, Ex. 7(a)

Rosemarie

From: Bodine, Susan

Sent: Monday, July 01, 2019 1:25 PM

To: Kelley, Rosemarie <kKelley Rosemarie@epa.gov>

Cc: Starfield, Lawrence <Gtarfisld. Lawrence@epa.gov>; Traylor, Patrick <travior.patrick@epa.gov>; Koslow, Karin
<Kosiow Karin@epa.gov>; Buterbaugh, Kristin <Buterbaugh Kristin@epa.gov>; Porter, Amy <Porter. Amyv@ena gov>;

-~

Makepeace, Caroline <Makepeace. Cargline®epa.zov>; Fogarty, Johnpce <Fogarty dohnpoc@ena.szov>; Pollins, Mark

<Pollins.Mark@ena. s

>: Theis._ |

Subject: RE: SEPs in

Ex. 7(A)

seph <Theis Joseph@epa.gov>
case

Okay with moving ahead this way.

Thanks,

Susa
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From: Kelley, Rosemarie

Sent: Monday, July 1, 2019 1:05 PM

To: Bodine, Susan <bhgdine.susan@ena.gov>

Cc: Starfield, Lawrence <Starfield. Lawrence@epna.gov>; Traylor, Patrick <trayior.psirick@epa gsov>; Koslow, Karin
<Kosiow Karin@epa.gov>; Buterbaugh, Kristin <Buterbaugh Kristin@epa.gov>; Porter, Amy <Porter. Amyv@ena gov>;
Makepeace, Caroline <Makepeace. Cargline®epa.zov>; Fogarty, Johnpce <Fogarty dohnpoc@ena.szov>; Pollins, Mark
<Pollinz. Mark@epa.gov>; Theis, Joseph <Theis Joseph@epa.gov>

Susan—

Ex. 5 AC/AWP/DP, Ex. 7(a)

Rosemarie

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCA012DF62C58C4D22-RKELLEY]

Sent: 5/7/2019 2:55:48 PM

To: Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]

Subject: Larry

o

Ex. 5 Deliberative Process (DP)

Rosemarie
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Message

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCA012DF62C58C4D22-RKELLEY]

Sent: 5/1/2019 8:23:34 PM

To: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Subject: FW: SEP talking points

Attachments: Possible Talking Points for meeting with Jesse Pannucio 4 29 19 revised.docx

Caroline-
You should definitely borrow from these TPs.

Rosemarie

From: Starfield, Lawrence

Sent: Monday, April 29, 2019 2:03 PM

To: Bodine, Susan <bodine.susan@epa.gov>

Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>; Makepeace, Caroline
<Makepeace.Caroline@epa.gov>; Koslow, Karin <Koslow.Karin@epa.gov>

Subject: SEP talking points

Susan,
OCE had a number of good revisions to the draft talking points on SEPs. The revised memo is attached.

Larry
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Message

From: Kelley, Rosemarie [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=23B7C900323047FCA012DF62C58C4D22-RKELLEY]

Sent: 4/15/2019 11:04:45 PM

To: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]; Pollins, Mark [Pollins.Mark@epa.gov]

Subject: FW: Materials for discussion with DOJ on SEPs

Attachments: FINAL 2015 UPDATE TO SEP POLICY.pdf; sep annual results graph.pdf; LPS-#268841-v1-
TPP_Briefing_Paper_ 041519 External (002).DOCX; LPS-#268842-v1-SEPs_Briefing_Paper 041519 External
(002).DOCX

From: Fogarty, Johnpc

Sent: Monday, April 15, 2019 4:56 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>

Cc: Makepeace, Caroline <Makepeace.Caroline@epa.gov>; Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Porter, Amy
<Porter. Amy@epa.gov>

Subject: Materials for discussion with DOJ on SEPs

Susan and Larry —
Attached are several materials in advance of the meeting with DOJ on Friday on SEPs.

First are two briefing papers (on SEPs and third-party payments), that were prepared by DOJ. These were just shared
with us and we have not yet had a chance to review.

Second, also attached is a chart showing SEP annual results for the past ten years, and a copy of the current and
consolidated SEP Policy (the “2015 Update”). We are also pulling together a variety of recent examples of SEPs which
we will forward Wednesday, in advance of briefing you on all of this at the OCE general Thursday.

Ex. 5 AC/DP

Please let us know if you have any questions or would like other materials.
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Appointment

From: Koslow, Karin [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=D0O0AA4F4FEADAA3FAQ2FOCAFES7ED221-KOSLOW, KARIN]

Sent: 7/17/2019 6:35:38 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]; Amy Porter (Porter. Amy@epa.gov) [Porter. Amy@epa.gov]; Fogarty, Johnpc
[Fogarty.Johnpc®@epa.gov]; Kelley, Rosemarie [Kelley.Rosemarie@epa.gov]; Buterbaugh, Kristin
[Buterbaugh Kristin@epa.gov]

Subject: Quick strategy discussion re: recommendation for next steps vis a vis DOJ Draft SEP memo
Location: Rosemarie's office

Start: 7/17/2019 8:00:00 PM

End: 7/17/2019 8:30:00 PM

Show Time As: Busy

Hoping we can get together this afternoon to talk about options we want to present to Susan and Larry tomorrow re: a
response to the draft memo. We won’t have a substantiative focused discussion re: the content of the memo, but
rather want to talk about process - in terms of the form and scope of our response.

If this time doesn’t work, we could try for 9 a.m. tomorrow (Thursday).

Thanks,
Karin
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Message

From: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Sent: 9/10/2019 3:17:37 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]

CC: Porter, Amy [Porter.Amy@epa.gov]; Fogarty, Johnpc [Fogarty.Johnpc@epa.gov]
Subject: RE: Wheeler Fact Sheet on SEPs

Attachments: QECA SEPs in Muni Cases Fact Sheet.9.10.19.docx

attached

rnend

Protection Agency

IMETt Con

This may conta ced marerial, Do not release withour approvaate review. If you have received this YIRS3AgE iN eITO, ])lmse

inform the send

From: Makepeace, Caroline

Sent: Tuesday, September 10, 2019 11:14 AM

To: Koslow, Karin <Koslow.Karin@epa.gov>

Cc: Porter, Amy <Porter.Amy@epa.gov>; Fogarty, Johnpc <Fogarty.Johnpc@epa.gov>
Subject: Re: Wheeler Fact Sheet on SEPs

I was just doing that, multitasking during a call with DOJ legislative folks! | have to talk in a minute, but will get it to you
shortly.

Sent from my iPhone

On Sep 10, 2019, at 11:12 AM, Koslow, Karin <koslow Karinf@epa, gov> wrote:

All - just to close the loop — can you please finalize this and we’ll get it to the IO ASAP.

Thanks!
Karin

From: Kelley, Rosemarie <{ellsy. Bosemarie@enagov>
Sent: Monday, September 09, 2019 6:51 PM
To: Makepeace, Caroline <Makepsace Carolinef@epa.gov>; Koslow, Karin <Koslow Karin@epa.gov>;
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Porter, Amy <Porter Anw@lena zow>
Cc: Fogarty, Johnpce <Fogarby ohnpoflepa.gow>
Subject: RE: Wheeler Fact Sheet on SEPs

Caroline —
Thanks for drafting this (and on short notice)! | really appreciate it.

Karin and | have reviewed and our comments are attached. Please let us know if any of the changes
raise concerns. Thanks.

Rosemarie

From: Makepeace, Caroline <Makepeace Carcline@epa,gov>

Sent: Monday, September 09, 2019 12:52 PM

To: Kelley, Rosemarie <Kelley Rosemarie@eapa.zov>; Koslow, Karin <Eoslow Karin@ena.gov>; Porter,
Amy <Porter Amy@epa o>

Cc: Fogarty, Johnpce <Fogarby ohnpoc@epa.gov>

Subject: Wheeler Fact Sheet on SEPs

Please see attached draft. John has already reviewed and made helpful comments (Thx!)

forcement

etection Agency

“

202-504-00012

This may contain enfercement confidential or privileged material. Do not release without appropriate review. If you have received this message
in error, please inform the sender, and promptly delete.

ED_004082K_00009253-00002



SUPPLEMENTAL ENVIRONMENTAL PROJECTS (SEPs) IN CASES INVOLVING
STATE AND LOCAL GOVERNMENTS

BACKGROUND:

e Under EPA’s long-standing Supplemental Environmental Projects (SEP) Policy’, in
determining the appropriate final penalty amount to accept in settlement, EPA may consider a
project that a defendant voluntarily offers to undertake. The project must have a nexus to the
environmental requirement that the defendant violated and must not be otherwise required by
law.

e SEPs are projects that a defendant volunteers to undertake in settlement that provide
additional environmental benefits by reducing human health exposures or environmental
impacts or by reducing the likelihood by future violations.

e Examples of SEPs include lead-based paint abatement for low-income housing in the vicinity
of a facility with Clean Air Act violations involving lead emissions; purchase of emergency
response equipment for the community in which a defendant has violated the Clean Air Act
risk management program; and emissions or discharge reductions at a defendant’s facility
beyond that which is required by law.

TALKING POINTS:

e EPA’s SEP Policy is unchanged and still in effect, and the Agency continues to support the
inclusion of SEPs that meet all the requirements of the Policy in appropriate cases.

e EPA continues to include SEPs in administrative settlements, including those with
governmental entities.

e EPA supports SEPs not only because of their additional positive environmental benefits, but
also because they are useful in achieving settlements.

e Many defendants prefer a lower civil penalty and the goodwill generated with the community
through the performance of SEPs, even if their total expenditure is greater than it would have
been had they only paid a civil penalty. State or local governments often request to include
SEPs in settlement because local officials and the communities they represent consider the
projects to be positive elements in the resolution of violations.

e In August 2019, DOJ’s Enforcement and Natural Resources Division issued a memorandum
expressly disallowing the inclusion of SEPs in cases against governmental entities, with
extremely limited potential exceptions.

e The August 2019 memo relied on a memo issued by the Attorney General in November 2018,
which directed that settlements with state and local governments could not include terms that
go beyond what is necessary to ensure compliance. ENRD interprets that memo to preclude
SEPs because they are voluntary and cannot be obtained “by litigating the matter to
judgment.”

1 EPA’s SEP Final Policy was issued over 20 years ago, in 1998, and was updated in 2015.
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 5/1/2019 2:45:43 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]

Subject: RE: Recent DOJ memos relevant to SEPs/mitigation

Thanks. We are doing work on our intranet and internet pages right now where OECA docs are so we might want to

think about what would go on a One Drive without duplicating efforts.

For now, our public page for policies is: https://www.epa.gov/enforcement/enforcement-policy-guidance-publications

From: Koslow, Karin

Sent: Wednesday, May 01, 2019 10:40 AM

To: Porter, Amy <Porter.Amy@epa.gov>

Subject: RE: Recent DOJ memos relevant to SEPs/mitigation

This is great — thank you! | was thinking about asking Catherine to start a hardcopy notebook for me with key memos. |

can copy you on that email.

We could also create a One Drive with these memos.... I'm happy to set up the infrastructure for it. It would be super

basic to start and then we could refine as more memos are added?

Let me know what you think — thanks,
Karin

From: Porter, Amy

Sent: Wednesday, May 01, 2019 10:07 AM

To: Koslow, Karin <Koslow Karin@epa.gov>

Cc: Kelley, Rosemarie <{giley. Rosemarie@spa.gov>
Subject: FW: Recent DOJ memos relevant to SEPs/mitigation

Karin —

As discussed. More to come during the XPS general meetings.

Amy

From: Makepeace, Caroline
Sent: Wednesday, May 01, 2019 10:04 AM
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To: Porter, Amy <Porter Amy@epapov>
Subject: Recent DOJ memos relevant to SEPs/mitigation

Attached are some recent DOJ memos and guidance relevant to our SEP and mitigation practice: AG memo re third party
payments; ENRD guidance on that memo; State and local government (aka “Muni”) memo.

Ex. 5 AC/DP

Caroline Makepeacos

Senfor Counsel

Crossoutting Policy Stalf

Office of Civit Enforcement

US Environmenial Protection Agsnoy
202-564-6012

This may contain enforcement confidential or privileged material. Do not release without appropriate review. If you have received this message in
error, please inform the sender, and promptly delete.
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Message

From: Porter, Amy [Porter.Amy@epa.gov]

Sent: 6/6/2019 6:01:47 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]

Subject: FW: Draft Thank-You Email from Bodine to Murray re meeting on Muni SEPs

From: Kelley, Rosemarie

Sent: Wednesday, June 05, 2019 9:56 AM

To: Porter, Amy <Porter.Amy@epa.gov>; Koslow, Karin <Koslow.Karin@epa.gov>; Fogarty, Johnpc
<Fogarty.Johnpc@epa.gov>

Subject: RE: Draft Thank-You Email from Bodine to Murray re meeting on Muni SEPs

Ex. 5 AC/DP

Rosemarie

From: Porter, Amy

Sent: Wednesday, June 05, 2019 9:53 AM

To: Kelley, Rosemarie <kKelley. Rosemarie@epa.gov>; Koslow, Karin <Kgosiow. Karind@epa.gow>; Fogarty, Johnpe
<Fogartv. iohnpo@epa.gov>

Subject: FW: Draft Thank-You Email from Bodine to Murray re meeting on Muni SEPs

Importance: High

Caroline is accepting Larry’s comments and will send a clean version to Rosemarie to send up.

From: Starfield, Lawrence

Sent: Wednesday, June 05, 2019 9:09 AM

To: Kelley, Rosemarie <Kelley. Rosemarie@epa.gov>

Cc: Koslow, Karin <Kesiow. Karin@epa.gov>; Porter, Amy <Porier. &my@Eepa.gov>; Makepeace, Caroline
<Makepeace Caroline@ena, gov>; Fogarty, Johnpce <Fogarty lohnpo@ ena.gov>; Buterbaugh, Kristin
<Buterbaush. Kristin®epa.gov>; Shiffman, Cari <Shitfman. Carl@ena.gov>

Subject: RE: Draft Thank-You Email from Bodine to Murray re meeting on Muni SEPs

Importance: High

This looks good. | had a few suggestions, below. Please consider them, and then send a revised version to both Susan
and me so that we can issue this today. Thanks.

Larry

This message is CONFIDENTIAL, and may contain legally privileged information. If you are not the intended recipient, or
believe you received this communication in error, please delete it immediately, do not copy, and notify the sender.
Thank you.

From: Kelley, Rosemarie

Sent: Tuesday, June 04, 2019 7:03 PM

To: Starfield, Lawrence <Starfield Lawrence@epn.gov>

Cc: Koslow, Karin <Kosiow Karini@epa.gov>; Porter, Amy <Porter. Amy@epa.gov>; Makepeace, Caroline
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<Mahepegce Carcline@epa.gov>; Fogarty, Johnpe <Fogarty. Johnpo@epa.gov>; Buterbaugh, Kristin

<Bulerbaugh.Kristin@epa.zov>; Shiffman, Cari <Shiffman.Cari@ena.gov>
Subject: Draft Thank-You Email from Bodine to Murray re meeting on Muni SEPs

Larry—Here is our proposed note from Susan to Claire. We look forward to your feedback.
EE SRS EEEEEEESEEEESEEEEEEEEES S EEE LTS T 30

Ex. 5 AC/DP
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Ex. 5 AC/DP

Please let me know if | can provide any further information.
susan

Regards,

Rosemarie A. Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014
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Message

From: Makepeace, Caroline [Makepeace.Caroline@epa.gov]

Sent: 7/29/2019 5:41:22 PM

To: Koslow, Karin [Koslow.Karin@epa.gov]; Porter, Amy [Porter. Amy®@epa.gov]; Fogarty, Johnpc
[Fogarty.Johnpc@epa.gov]

CC: Buterbaugh, Kristin [Buterbaugh.Kristin@epa.gov]

Subject: RE: Rosemarie's notes on Ex. 7(A) i

Thanks!

rnend

Protection Agency

IMETt Con

This may conta ced marerial, Do not release withour approvaate review. If you have received this YIRS3AgE iN eITO, ])lmse

inform the send

From: Koslow, Karin

Sent: Monday, July 29, 2019 1:00 PM

To: Porter, Amy <Porter.Amy@epa.gov>; Makepeace, Caroline <Makepeace.Caroline@epa.gov>; Fogarty, Johnpc
<Fogarty.Johnpc@epa.gov>

Cc: Buterbaugh, Kristin <Buterbaugh.Kristin@epa.gov>

Subject: Rosemarie's notes on ! Ex. 7(A) i

Here are notes Rosemarie shared re: the muni SEPs in play, based on her discussions with RCs. This is relevant to our
discussion tomorrow with Larry during our weekly about scheduling a discussion w/certain Regions about a national
strategy for managing these.

Thanks,
Karin

From: Kelley, Rosemarie

Sent: Friday, July 26, 2019 6:04 PM

To: Koslow, Karin <Koslow. Karin@ena.sov>

Cc: Buterbaugh, Kristin <Buterbaugh Kristin@epa.pov>
Subject: my notes on Ex. 7(A)

ED_004082K_00009336-00001



Ex. 5 AC/DP

Rosemarie Kelley, Director
Office of Civil Enforcement

OECA
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